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1. Formal Linguistics.

2. Functional Linguistics.
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1. Pragmatics.

2. Syntax.
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1. Ambiguity.

2. Lexical ambiguity.
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1. Opposites/ Homonymy.
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1. Semantic changes.
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1. Polysemy.
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1. Context.
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1. Syntactic ambiguity.
2. Prasal ambiguity.
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1. Relational semantics.
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1. Jhon Loyns.

2. Structural ambiguity.
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1. Discourse Analysis.

2. Local interpretation principle.
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The Feasibility Study of the Adaptation of the Crime of Baghy (Arabic:
=, lit: trespass or insolence) to Soft Power in Islamic Jurisprudence

Arash Gharibil
Ruhollah Akrami?

Abstract

Baghy (Arabic: @-\l\ lit: trespass or insolence) according to Islamic
jurists is called a group armed actions against the Islamic government.
Although the title of “baghy” is new in the Islamic Penal Code, its
discussion is well known in jurisprudence. The rulings related to
“baghy” have long been discussed in jurisprudential books and within
the discussions of jihad (Arabic: 2&=). However, there is another type
of threat against the Islamic government, which is called soft power.
Now, the important question that comes to mind is that will those who
commit soft threats against the basis of the Islamic system be subject
to the title of “baghy”? It seems by an analytical-descriptive method in
the form of studying and searching the verses, ahadith (traditions), and
the views of contemporary and recent jurists, and what is obtained from
reliable sources and fatawa (legal rulings on a point of Islamic law) of
Islamic jurists, that the compatibility of the two mentioned titles with
regard to the jurisprudential conditions mentioned in the discussions
related to “baghy” can be imagined in cases in which in some forms of
soft power, the perpetrators are considered to be subject to the crime of
“baghy” and enforced upon them the rulings of the rebels (Arabic: <&,
bughat).

Keywords: Armed actions, Fugaha’ (Arabic: cleds translated as “jurists”),
Threats, Baghy (Arabic: </ lit: trespass or insolence), Soft power.

1. Ph.D. Student, Department of Criminal and Criminology, Faculty of Law,
University of Qom, Qom, Iran (Corresponding Author).

2, Associate Professor, Department of Criminal and Criminology, Faculty of Law,
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The Jurisprudential and Legal Validation of
Thesis Writing Agreement for Others From the
Perspective of Public Order and Good Morals

Sayyidah Fatimah Tabataba’i’
Abdul Reza Muhammad Hosseinzadeh?

Fa’ezeh Soleimanipour®

Abstract

It is not hidden the position of thesis and research in the expansion of
science and knowledge and the improvement of the boundaries of
knowledge to anyone, but assigning its compilation in exchange for
paying compensation to individuals and institutions, weakens and
undermines the goals of scientific research and disrupts the order of the
academic community. Therefore, it is necessary to examine the
jurisprudential and legal ruling of thesis writing agreement for others
by relying on public order and good morals, so that an effective step
can be taken to prevent this problem by resorting to Shari‘ah and the
law. The results obtained in this regard by a descriptive-analytical
method indicate that reciprocal contract (commutative contract) of
writing a thesis for others in Ja‘farT jurisprudence and Iranian law is
against public order and good morals and it is an illegitimate contract
in this regard, in Ja‘far1 jurisprudence, and this private contract in
Iranian law is not formed at the time of execution.

Keywords: Good morals, Thesis writing, Contract, Public
Order.
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The Jurisprudential-Legal Analysis of Codes Related to
Confiscation of Property

Hojjat Azizollahit
Abstract

Confiscation of property has been one of the common punishments in different
societies for a long time, which can be seen in ancient Rome, ancient Greece, and
ancient Iran. After the advent of Islam, the confiscation of property has always been
considered as a punishment since the time of Rashidiin Caliphs or al-Khulafa’ al-
Rashidun (Arabic: o535 ¢lil), We can find examples of this in several legal
articles at the present time. The present study, using a descriptive-analytical method,
first examines the lexical and terminological terms of confiscation, and has been
examined similar terms such as confiscation of property, expropriation, etc. in order
to explain the nature of confiscation. Finally, the nature of confiscation can be
introduced as “the permanent deprivation of the owner’s property rights by the
government and the acquisition of those properties to the government without
compensation”. Then, the jurisprudential foundations of confiscation of property as
a punishment are examined, and it can be said as a result, that well-known Islamic
jurists or fugaha’ (Arabic: +l&; translated as “jurists”), including Ahl as-Sunnah
(Arabic; 4l Jal) and Imamiyya (Arabic: 4xWl), believe in the legitimacy of
confiscation of property for the purpose of punishment and there are many proofs for
this theory, including the legitimacy of financial ta‘zir (pecuniary punishment) and
narrations from sira (conduct) of the Infallible Imams (al-’A’immah al-Ma ‘stiimiin)
‘alayhim al-salatu wal-salam, such as the story of the destruction of Masjid al-Dirar
(Arabic: ) sl 2a12) by the Prophet salla llahu ‘alayhi wa-'alihi wa-sallam and the
burning of the neighborhood of wine sellers by Imam *Amir al-Mu minin (Arabic:
onie3all yual) “alayhi al-salatu wal-salam, etc. They have also brought evidence from
the sira (conduct) of the Companions of the Prophet Muhammad “PBUH?”, or Sahaba
(Arabic: 4s2all), such as some of the actions of the second caliph. However, all these
arguments can be distorted, because although the legitimacy of financial ta'zir
(pecuniary punishment) is defensible and has been accepted by well-known jurists,
confiscation of property cannot be considered as an example of it, because financial
ta‘zir (pecuniary punishment) is the obligation to pay a fine, and confiscation of
property is the expropriation or deprivation of existing property, which is
fundamentally different from each other. The ahadith (Arabic: <u\al, singular: hadith,
traditions and narrations) cited in this regard are also not acceptable due to their many
documentary and signifying defects, and sira (conduct) of the companions is also
lacking in validity.

Keywords: Confiscation, Ta ‘zir, Pecuniary punishment, Seizure of property, Expropriation.
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An Approach to Identifying the Components of Sham Contracts
Sayyid Mahdi Mo ‘allemi

Abstract

Nowadays, the issue of sham contracts or simulated contracts has
created many challenges and problems in Islamic societies, because a
sham contract (simulated contract) according to the fundamentals of
Islamic jurisprudence is invalid, but in the meantime, it is very difficult
to distinguish the sham contract or simulated contract from the
authentic contract or genuine contract. Accordingly, it is necessary to
provide an illustrative standard for the recognition of simulated
contracts. In order to achieve the standard, the concept and components
of the simulated contract must first be determined so that in the next
step, the indicators of the simulated contract can be achieved.
Therefore, it has been tried in this article, with a descriptive-analytical
method and based on the fundamentals of Jawahir jurisprudence or
Jawahir al-kalam f1 sharh shara’i‘ al-islam (Arabic: ¢ 2 281 jalsa
2yl &) %), to take a comprehensive look at the rational and traditional
teachings of Islam, first to refer to the concept and fundamentals of the
nullity of sham contracts (simulated contracts) in Ja‘fart jurisprudence,
and then to present the components of a sham contract in Ja'fari
jurisprudence. The results of this research indicate that the signs and
presumptions of a sham contract are: Lack of awareness of the parties
about the terms of the contract, muhabat al-mubtadhal (Arabic: sLsxs
dﬁxﬂ\), non-compliance with the customary requirements of the
authentic contract or genuine contract, cancellation of Shari® (the
Legislator) ruling with intertwined contracts, and the use of cover titles
that are contrary to the main nature of the contract.

Keywords: Authentic contract (genuine contract), Obedience to intention,
Recognition component.
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An Analysis of the Penal Effect of the Rejection of Paternity on
the Father’s Qisas From the Perspective of the Figh “ala al-
Madhahib al-Khamsah and Iranian Law

‘Abdus-Samad Aliabadi®

Ali Balador?
Abstract

If a man announced the action concerning rejection of paternity in his marriage bed,
it is called rejection of paternity (Arabic: A &) in jurisprudential terminology, and
the relationship of that child from the father is negated by performing religious and
legal formalities. According to the ruling of Shari* (the Legislator) and because of the
relationship between the father and the child, the father is exempt in some rulings
(ahkam, Arabic: oS3, plural of hukm, ), such as the punishment of murder, i.e.,
the father is not killed by killing the child. Now, the issue of the present study is that
according to the jurisprudence of Islamic denominations (figh ‘ald al-madhahib al-
al-Islamiyyah) and Iranian law, if the father kills the child after denying him, he will
be punished with retaliation in kind (Arabic: _=l<8 romanized: Qisas, lit. is
accountability, following up after, pursuing or prosecuting). The jurists of different
schools of thought disagree with each other about gisas or non-qgisas of the father, and
this is not mentioned in Iranian law. According to Ja‘fari jurists, if the father does not
deny the action concerning rejection of paternity, he will have gisas. However, if he
denies himself after the action concerning rejection of paternity and before killing the
child, the well-known Ja'farT believes that the closest idea is that the father will be
killed. The father is not killed at all from the perspective of Hanafi, Maliki, Hanbali,
and Shafi‘T jurists (Arabic: ¢4, romanized: fuqaha’). This research, which is a
descriptive-analytical method, shows that if the father does not deny himself after the
action concerning rejection of paternity, he will be punished for his own confession,
and if he denies himself, he will not be punished for the existence of shubha (Arabic:
4g5 doubt, obscurity, or mis-grounded conceit), contrary to popular opinion.

Keywords: A father who has the action of malediction (Arabic: cedf 477y,
Killing the father with retaliation in kind (Arabic: c=l=j romanized: Qisas),
Rejection of paternity (Arabic: /57 <), The child of the wife whose child is
rejected of paternity (Arabic: 423/ 473, Denial and rejection of the child.

1. Assistant Professor of Figh and Law, International University of Islamic Denominations, Tehran, Iran
(Corresponding Author).

2, Ph.D. Student in Jurisprudence and Fundamentals of Islamic Law, International University of Islamic
Denominations, Tehran, Iran.



The Possibility of Ta‘zir (Discretionary Penalty) for a Wife Who
Refuses to Fulfil Her Marital Duties

Hossein Kaviar!
Abdul Rasool Dayani Najafabadi?

Muhammad Jawad Abdullahi®
Abstract

The issue of refusal of a woman to fulfill her marital duties (Arabic: ) s5)
is one of the most complex jurisprudential and legal issues. The wife’s
disobedience due to refusal to obey gives the husband the right to terminate
his obligation to pay alimony and the wife’s right to swear an oath is
terminated and the injunction of lawsuit of the action for restitution of
conjugal rights is arisen, and finally the husband can divorce the wife. For
many years, the courts have issued the injunction of the action for restitution
of conjugal rights, but they cannot enforce it like other rulings. How is it
possible that the execution of the court can force a woman to obey her
husband physically and mentally?! Our question in this article is whether
there is a potential in Iranian law to resort to criminal reactions in addition to
civil reactions against a wife who refuses to perform conjugal obligations.
The hypothesis that we prove is that despite the doubts about the effectiveness
of the criminal sanctity in the family center, it is necessary to criminalize the
wife’s refusal to perform conjugal obligations, because such refusal is
contrary to the transcendent interests of the Shari‘ah and its negative social
effects. Indisputably, in this regard, the punishment will be possible if the
wife’s disobedience is proven in court. The research method is documentary
and library-based.

Keywords: Ta zir (Discretionary penalty Denial of marital obligations, Wife,
Obedience, refusal of a woman to fulfill her marital duties (Arabic: _is&j.
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A Study of the Nature of Bribery by the Approach of
Jurisprudence and Law of Iran and Afghanistan

Muhammad Jawadit

Muhammad Qurbanzadeh?

Abstract

The different and sometimes contradictory meanings of words may
be the source of disagreement and difference of opinion. The basic
condition for correct inference is the accurate knowledge of the subject
of scientific research with its constraints and limitations. It will be a
great help to achieve the desired result if the meaning of the subject is
properly clarified and the scope of its implication is determined. There
is no comprehensive definition and precise interpretation of the word
bribery or al-Rishwa (Arabic: 33133,3‘) in jurisprudential texts and
sources, and its limits and extents have not been properly explained.
Islamic jurists and thinkers have presented various and different
definitions, each of which faces several defects and problems in order
to interpret and explain this word correctly. The present study, which
organized to explain the nature of bribery correctly and accurately,
after collecting information from the available sources in libraries and
scientific centers and using a descriptive analytical method, has come
to the following conclusion: It is possible to explain the correct
criterion of the concept of bribery by putting together the definitions of
jurists (Arabic: &, romanized: fugaha’) and comparing the laws of
Iran and Afghanistan, and deduce its exact definition, according to
which, bribery is not limited to judgments and verdicts in terms of
subject matter, just as it is not limited to property and actions in terms
of object.

Keywords: Bribery or al-Rishwa (Arabic: c,wjo Judgment, Subject of bribery (Arabic:
33330 ¢ 5233, Object of bribery (Arabic: 3533/ ki),
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The Texts of the Jurisprudence (Figh) of Sale (Bay®) from the
Perspective of the Fundamentals of Semantics and Pragmatics

Davood Sa‘idi*
Tahir Ali Muhammadi?
Karim Kokhaizadeh®

Tahirah Afshar*
Abstract

Sale (Arabic: &2, romanized: Al-Bay‘) is known as one of the most
important contracts in the field of jurisprudence and civil Code in Iran. The
laws and regulations of this contract are rooted in jurisprudential
fundamentals, due to its long history in the Islamic legal system. Jurists
(Arabic: &, romanized: fugaha’) since long ago, as well-versed linguists,
have consciously or unknowingly applied some semantic and pragmatic
principles in the form of the fundamentals of inference of jurisprudential
rulings to discover the meanings of the intention of Shari* (the Legislator) and
the experts in the field of jurisprudence. The authors in the present article,
have sought to explain the semantic and pragmatic principles of bay" as a
prominent example of jurisprudential texts among a variety of religious texts.
It seems that some semantic principles, along with the rules of pragmatics,
such as circumstantial interpretation and intertextuality, have been used in
determining the correct and desired meaning of Shari® or the intention of the
jurists. Discovering meaning by removing lexical, group, and structural
ambiguities through resorting to definite perceptions, intralinguistic
(intralingual) context, the principle of circumstantial interpretation, semantics
of the possible world, intertextuality in the form of a theory and in a coherent
way, in contrast to some of ustl al-figh or principles of jurisprudence (Arabic:
4aill Js.al), are among the most important of these principles and linguistic
rules.

Keywords: Sale (Arabic: & romanized: Al-Bay‘), Definitive perception, Context, circumstantial
interpretation, Possible world, Intertextuality.
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Explaining the Possibility of the Effect of the Contract Compared to the
Past in the Light of ‘Allama Tabataba’1’s Theory of Fictions

Mohsen Esmaeilit

Amir Abbas Askari?
Abstract

Concluding a contract usually has an effect on the future. It cannot be
expected to have complete effects until a contract has been formed and
completed, and it will be effective when all its components are completed and
ready to be effective. The contract in question will have its effects after
completion and for the future in this case. However, according to some
expediencies, the parties to the contract may agree to extend the effect of the
contract to the past in order to achieve their interests. The purpose of this
study is to investigate whether the agreement of the parties on the
generalization of the effects of the contract or its discharge in relation to the
past is correct or invalid in terms of philosophical foundations. Therefore, the
main question is what is the legal status of the parties’ agreement to generalize
the effect of the contract compared to the past? The hypothesis is that legal
propositions are not necessarily subject to the rules governing natural affairs.
Legal propositions should be interpreted in a customary-rational way, and
from this point of view, agreement on the effect of the contract in the past is
correct and valid. The library resources in this article have been used with an
analytical-descriptive method and it was concluded by using ‘Allama
Tabataba'1’s theory of fictions that it is possible to generalize the effects of
the contract to the past due to the fictionality of legal propositions and the
necessity of using the customary-rational interpretation method of issues in
this field. Therefore, the parties to the contract can extend the effects of the
conclusion of contract and its dissolution to the past.

Keywords:  Retroactive  effect,  Subjective  consideration,
Fictitiousness, Contract, Theory of fictions.
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The Fundamentals of the Minimal Criminalization Approach in
Criminal Jurisprudence With an Emphasis on the Principle of
Minimum Criminal Law

Sayyid Hassan ‘Alavi®
Abstract

“Criminalization”, as one of the important tools of criminal policy,
expresses a process by which criminal behavior is described and the
state’s criminal intervention is justified within that framework. One of
the important issues in criminal law is “criminalization and its extent”.
A new approach to the use of the penal system was formed due to the
failure of the punishment system to deal with delinquency and its
undesirable functions, including the restriction of individual freedoms,
imposing a lot of costs on the government and disrupting the judicial
system. It is attempted in this approach to minimize criminal
intervention and prioritize the use of non-criminal methods. The
present study, using a descriptive and analytical method, examines the
fundamentals of the minimal criminalization approach in criminal
jurisprudence based on the “principle of minimal criminal law” (the
principle of minimum intervention) as the most important principle in
this type of criminalization and has reached the conclusion that issues
such as the “principle of permissibility” (Arabic: 4aly) alal),
“principle of presumption of innocence” (Arabic: LIl Alal), “the
principle of non-guardianship and domination” (no one is presumed to
have the position of a guardian over another person), and “the principle
of attention to morality” can be considered as the fundamentals of the
minimal approach of criminalization in criminal jurisprudence.

Keywords: Principle of minimum of the criminal law, Criminalization,
Principle of presumption of innocence, Principle of permissibility, Rule of
domination.
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Challenges of Judicial Security and Strategies to Solve Them
With Emphasis on the Principle of Rule of Law From the
Perspective of Jurisprudence and Law

Muhammad Ali Haji Dihabadi!

Muhammad Jawad Samimi?

Abstract

One of the fundamental rights of citizens is judicial security in the
criminal procedure process, which means the protection of the rights of
individuals in the procedural process and their access to justice. Judicial
security manifests at two levels: objective and subjective. The objective
level means the absence of any practical obstacles and threats in
achieving the mentioned situation, and the subjective level means that
there is no feeling of any fear of not achieving one’s rights in the
procedural process, which is the result of legal warranties, including
the principle of the rule of law. Therefore, the challenges of judicial
security are such as political, legal, judicial, and social factors that
seriously hinder the realization of judicial security in both objective
and subjective dimensions and deprive citizens of this fundamental
right. This article aims to explain these challenges and provide
solutions to them by focusing on jurisprudential and legal sources and
emphasizing the principle of the rule of law (principle of legality). The
findings of the research show that solutions such as judicial
independence, monitoring the performance of judges and the judicial
system, the accessibility of the courts, and especially the principle of
the rule of law play a special role in solving these challenges.

Keywords: Judicial security, Challenges and solutions, Principle of Rule of
Law, Jurisprudence (Arabic: < Figh), Legal System of Iran.
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The Jurisprudential-Legal Pathology of Mawqiifat (the Properties
Endowed) by Relying on the Customary Wages

(The Case Study of the City of Meybod)
Sayyid Muhammad Reza Tarashiun®

Hussein Abedini?

Abstract

The assistance of the Islamic society is one of the goals of waqf (Arabic: <i3il), the
realization of which depends on the perfect role of the components, and its efficiency
will be reduced or completely destroyed as long as a problem is faced by it. The
necessity of continuing to benefit from mawqiifat (the properties endowed) is the
recognition of the “harms of the life of naked ownership”. The present study has
identified the damages by using the case study method of “Meybod city of Yazd
province”, after compiling the information of semi-structured interviews with experts
in the field of awqaf and library resources. The most important damages can be
categorized by considering the damages that are caused by the four main factors of
“waqif” (Arabic: —&\s, the donor), “custom” (Arabic: <2)<), “Administration of
Awqaf” (Persian: <l o,la) and “government”, in cases such as “lack of scrutiny in
the preparation of wagf document, institutionalization of inappropriate opinions such
as customary wages rights, lack of ideal efficiency of the Awqaf organization, and
non liquet (commonly known as lacuna in the law) such as the lack of a specified
adjudication system”. These are the authors’ suggestions for the realization of the
ideal and goal of endowment: “Enculturation through explaining the concepts related
to endowments or Awqaf”, “more supervision of the lease contracts of mawqiifat or
the properties endowed in order to violate the rights of mawqtifat or the properties
endowed resulting from the customary wages rights and explaining the right of the
public affairs of wages rights to the public”, “re-revision of the legislature in the
regulations related to waqgf to avoid non liquet (commonly known as lacuna in the
law)”, “updating the revenues resulting from mawqifat or the properties endowed,
such as underwriting in designing new formats for obtaining them”, and “paying more
attention to human resources in Administration of Awqaf”.

Keywords: Pathology, Administration of Awqaf, Meybod County, Customary
wages rights, Governments.
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