Studies of Islamic Jurisprudence and the Basis of Law

Online ISSK: 2783-0837 PrintISSH: 2783-2368

Homepage: fvh.journals.miu.ac.ir

A Reflection on the Quality of Administering the
Secondary Oath by the Heir of the Right Holder: The
Subject of Article 279 of the Civil Procedure Code

Sedigeh Hatami!"*' Taher Ali Mohammadi?'*',
and Karim Kukhaizadeh?

1. Corresponding Author, Assistant Professor, Department of Islamic Jurisprudence and Fundamentals
of Islamic Law, Faculty of Theology and Islamic Knowledge, University of Ilam, Ilam, Iran.
Email: se.hatami@ilam.ac.ir

2. Associate Professor, Department of Islamic Jurisprudence and Fundamentals of Islamic Law, Faculty of
Theology and Islamic Knowledge, University of Ilam, llam, Iran. Email: t.alimohamadi@jilam.ac.ir

3. Associate Professor, Department of Islamic Jurisprudence and Fundamentals of Islamic Law, Faculty of

Theology and Islamic Knowledge, University of Ilam, Ilam, Iran. Email: k.kokhaizadeh@jilam.ac.ir

Article Info

ABSTRACT

Article type:
Research Article

Article history:
Received

23 May 2023
Received in revised form

12 July 2023
Accepted

12 August 2023
Available online

21 December 2024

Keywords:

action against deceased,
secondary oath,

quality of oath,
estate-leaver,

heir

According to Article 279 of the Iranian Code of Civil Procedure:
“Whenever the plaintiff, in an action against a deceased, is the heir
of the right holder and presents evidence to prove his claim, he must
also take an oath.” Such an oath, which the plaintiff is required to
take in addition to presenting evidence, is known in Imami
jurisprudence as the secondary oath. However, Imami jurists have
differing opinions on how to administer such an oath, and their
writings contain five distinct theories. In the aforementioned legal
regulation, although the principle of the secondary oath is accepted,
following jurisprudential opinions, the manner of taking the oath
remains unspecified and vague. Therefore, considering the
importance of the discussion, this study, after establishing the
necessity of taking the oath by the heir of the right holder, analyzes
the existing opinions and ultimately adopts the view that the method
of taking the oath by the heir of the right holder is exactly like that of
the original party (estate-leaver or murith). In this explanation, the
heir, in order to prove his claim, is obliged to take the secondary oath
based on certainty and conviction, just like the original party
(mdrith), and in the absence of certainty, he does not have the right
to take the oath. In this regard, jurisprudential arguments such as
istishab (presumption of continuity) cannot be invoked.
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