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Article Info ABSTRACT
Article type: Bay' Mu atat (sale by conduct) is a common trade method that has been
Review Article the subject of differing jurisprudential views. A key challenge in these
differences arises between ibahat al-tasarruf (permission of possession) —
Article history: the dominant view —and milkiyyat ja’iz (permissive ownership) when one
Received or both ‘awadayn (considerations), or a part of either, are lost.
19 May 2023 Investigating the bindingness (luziim) or permissibility (jawaz) of the
Received in revised form  transaction in both perspectives has important implications, such as
01 July 2023 determining whether the owner can claim a real consideration or substitute
Accepted compensation. Comparing these two theories and clarifying the
12 August 2023 incompatibility of their foundations in cases of ‘awadayn loss—guided by
Auvailable online the principle of asl al-luztim (presumption of bindingness) in contracts—

21 December 2024  constitute a novel approach to the issue. This paper aims to analyze
various loss scenarios concerning ‘awadayn from both perspectives and

Keywords: establish a clear criterion for assessing the challenges and conflicts in their
talaf al-‘iwadayn (loss of foundational principles in light of asl al-luziim. Therefore, the main

consideration), question of this research is: What are the foundations for ruling that bay*
luziim al-mu ‘atat mu ‘atat is either binding (lazim) or permissible (ja’iz) when one or both

(binding of mu‘atat), of the ‘awadayn, or a part of either, is lost? According to milkiyyat ja’iz,
milkiyyat ja'iz (revocable the certainty lies in the existence of the ‘awadayn and the possibility of

ownership), their return. In the event of the loss of one or both ‘awadayn, or a part of
ibahat al-tasarruf either, mu ‘atat will be deemed binding, based on asl al-luziim. From the
(permissibility of viewpoint of ibahat al-tagarruf, the permissibility of lawful disposal is due
disposition), to the shari’a’s (Islamic law) permission. Thus, the loss of the ‘awadayn
bay* mu‘atati, will be considered a loss from the owner’s property, without entailing a
haqq al-ruju’ (right of guarantee of equivalent or price. In this view, luziim of mu‘atat is accepted
referring) even when one of the exchanged items, or part of it, is lost.
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