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Introduction

Today, the gradual formation of the family institution has encountered a
phenomenon known as the "‘aqd-i ‘urfi period” (customary engagement
period)—a phase that lies between the formal marriage contract ( ‘aqd-i nikah)
and the commencement of cohabitation. During this period, while the marital
bond (‘alagat-i zawjiyyah) is established from both a Shari‘a and legal
perspective, the practical realization of family life through shared living has
not yet materialized. The absence of a clear definition and explicit legal
regulations for this stage has led to extensive jurisprudential (fighi), legal, and
social challenges, which this study seeks to address through an analytical and
comparative approach.

Classical figh and legal sources provide no specific criterion to
distinguish the inception of family life from the moment of marriage contract
(‘aqd-i nikah). The apparent implications of jurisprudential evidence
(adillah) and legal provisions (e.g., Articles 1102, 1106, and 1111 of the
Civil Code) suggest that upon the conclusion of the marriage contract, all
mutual rights and obligations—including tamkin (conjugal obedience) and
nafaqah (maintenance)—take effect. However, in contemporary society,
couples often find themselves in a liminal state after the formal ‘agd but
before cohabitation, which is neither a mere engagement nor a complete
marital union. This ‘urfi (customary) phase demands independent
jurisprudential and legal analysis.

Methodology
This study employs:

1. Textual analysis of classical figh sources (Quranic verses, hadith,
and juristic principles) and modern Iranian civil law (e.g., the Family
Protection Law of 2011).

2. Comparative legal analysis of judicial rulings to identify
contradictions in courts’ treatment of ‘aqd-i ‘urfi cases.

3. Critical evaluation of social realities (e.g., delayed cohabitation
trends) against traditional legal frameworks.

Key focus areas include:

The conditional nature of nafagah and tamkin on actual cohabitation
(tamkin-i tamm).

Distinctions between famkin-i ‘amm (general obedience) and tamkin-i
khass (sexual compliance).

Legal ambiguities in social rights (e.g., insurance coverage, family
subsidies) for wives (zawjah) during ‘aqd-i ‘urfi.
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Findings
Jurisprudential Perspective:

Nafaqah and tamkin obligations are contingent upon full cohabitation, not
merely the ‘aqd. This is supported by the principle of bard’ah (acquittal in
cases of jurisprudential doubt) and the absence of explicit evidence mandating
nafagah without tamkin.

Tamkin (general or specific) is not an inherent requirement (mugtada-yi
dhat) of the marriage contract. A stipulation (shart) delaying tamkin until
cohabitation is valid if it does not contradict Shart‘a.

1. Legal Challenges:

Current laws impose full marital consequences (e.g., termination of family
subsidies) upon ‘agd registration, despite the absence of de facto family
formation. This conflicts with social justice.

Judicial inconsistency arises in mahr (dower) claims during ‘agd-i ‘urfi,
with courts often equating it to post-cohabitation claims (per Article 22 of the
2011 Family Protection Law).

2. Gaps in Enforcement:

Oral agreements on the ‘aqd-i ‘urfi duration (e.g., a 2-year delay) lack legal
enforceability, leaving wives vulnerable.

The institution of namzadr (pre-marriage engagement) is critiqued as
religiously untenable due to its potential for unregulated interaction (ikhtilar)
between non-mahram individuals.

Conclusion
The study underscores the need for legal recognition of the ‘agd-i ‘urfi
period and proposes:

1. Mandatory registration of the ‘aqd-i ‘urfi duration in marriage
documents.

2. Distinction between rights/obligations during ‘aqd-i ‘wurfi and
cohabitation (e.g., suspending nafaqah and tamkin claims until
cohabitation begins).

3. Continuation of social rights (e.g., subsidies) for the wife until
cohabitation.

4. Legal safeguards against misuse of mahr claims during this period.
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Article Info ABSTRACT

Article type: Theft that warrants the hadd penalty (fixed punishment) is subject to specific

Research Article conditions, among which are the breaching of a secure location or breaking
into safe custody (hirz) and the non-usurped (ghasbi) nature of the property.

Article history: The legislator articulates the ruling for a usurped secure location (ghasbi hirz)

Received in Article 270 of the Islamic Penal Code and specifies the condition that the

11 January 2023 stolen property must not be usurped in Article 268 of the same code.
Received in revised form  However, upon careful examination of jurisprudential (fighi) texts and legal
20 February 2023 analysis, it becomes evident that this issue involves different hypotheses and

Accepted categories. The legislator has either not provided a general ruling for some of
10 April 2023 these cases, or their ruling cannot be derived from the apparent meaning
Available online (zahir) of Atticles 270 and 268 of the Islamic Penal Code. Through
22 June 2025 conceptual inference, and in light of the statements of the jurists (fugaha’) and
general legal principles, the verdict in some hypotheses affirms a theft
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Cite this article: Husayni Alarzi, S. H., Girayeli, M. B., & Ebrahimzadeh, H. (2025). Fight and Legal
Analysis of Ghasb (Usurpation) in the Context of Hadd-Based Theft Code. Studies of Islamic
Jurisprudence and Basis of Law, 19(1), 27-43. http//doi.org/10.22034/fvh.2023.14979.1707

© The Author(s). Publisher: Al-Mustafa International University.
BY DOI: http//doi.org/10.22034/fvh.2023.14979.1707



https://orcid.org/0009-0009-4018-2754
https://orcid.org/0000-0003-1024-0262
https://orcid.org/0009-0002-5848-8224

Studies of Islamic Jurisprudence and Basis of Law, Vol. 19, No. 1, Issue 51, Spring & Summer 2025 28

Introduction

Theft is considered the oldest crime recognized in human law. From antiquity,
thieves have been punished in different ways under various legal systems. In
Iranian law as well, different forms of theft are prescribed with different
punishments. Since Iranian law is derived from Islamic jurisprudence (figh),
it enumerates thefts that are punishable by hadd. Given the severity of the
punishment, this type of theft is subject to special conditions, and only when
these conditions are met may a ruling of sadd punishment be issued. Because
the punishment of sadd theft is grave, examining the conditions required for
its application is of significant importance. Among these conditions are that
the stolen property and the hirz (secure enclosure) must not be ghasbi
(usurped).

Methodology
After a brief explanation of certain relevant terms, the rulings concerning them
are examined. This study is written using a library-based, analytical, and
descriptive method, relying upon statutory provisions and the opinions of
jurists (fugaha’).

Findings
In the terminology of the majority of jurists, /irz is defined as a locked or
enclosed place. The legislator, in Article 269 of the Islamic Penal Code (IPC),
defines hirz as follows: “Hirz is a suitable place in which property is
customarily safeguarded against theft.”

Theft of property within a kirz necessarily involves the violation (hatk) of
that Zirz, and the removal of such property entails this violation; however,
violation does not always require the breaking of a lock or similar means. The
majority of jurists define al-ghasb as the usurpation and subjugation of
another’s property through injustice. The legislator, in Article 308 of the Civil
Code, defines ghasb thus: “Seizing the right of another in an unlawful and
aggressive manner ....”

Theft from a Usurped Hirz

One of the conditions of hadd theft is that the property be located within a
hirz. In Article 270, the legislator discusses theft from a usurped /4irz in a
general way, which applies to theft by the owner and those considered
equivalent to the owner, as well as, by implication (mafhiam mukhalif), to theft
by a third party.

First Scenario: If the owner of the property violates the £irz and removes
his property from it, in such a case the theft is not a hadd theft, because with
respect to the owner no violation of /irz has taken place. However, it may be
pursued as a theft subject to ta zir punishment.

Second Scenario: If a third party (neither the owner nor one deemed
equivalent to the owner) violates the Airz and steals property from a usurped
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estate, two views exist. The correct view, according to the evidence cited in
this article, is that of scholars such as ‘Allamah, who hold that the theft is not
a hadd theft, for “al-dar al-maghsiibah laysat hirzan ‘an ghayr al-malik” (“a
usurped house is not a firz against someone other than the owner”). Thus, the
property and estate taken by usurpation do not constitute a hirz against the
owner of the property itself nor the owner of its usufruct. Therefore, theft
committed by the owner, by one in his stead, or by a third party, does not
constitute hadd theft.

If the stolen property itself is usurped, and the usurper has placed it in a
hirz belonging to himself, the ruling can be examined under two categories:

1. The thief is the owner of the usurped property.
2. The thief is a third party.
Each of these has further subcases:

If the thief is the owner of the property:

First Case: If the owner steals only his own property that is in the hands
of the usurper, then clearly this does not constitute theft at all (neither sadd
nor ta zir), since theft requires the taking of property belonging to another
(Art. 267 IPC), which does not apply here.

Second Case: If the owner steals his own undistinguished (ghayr-mumtaz)
property together with the usurper’s property, then if the property is jointly
owned (musha ) and the partner takes more than his share amounting to the
threshold (nisab) of theft, two views exist. The correct view permits a ruling
of hadd theft. The legislator, in Article 277 IPC, likewise adopts this position
concerning hadd theft of jointly owned property.

Third Case: If the property is separate (mafriiz) from that of the usurper,
and the owner, after violating the hirz, steals both his own property and that
of the usurper, then: if the usurper’s property does not reach the threshold, the
act is not hadd theft but subject to fa zir. If it reaches the threshold, two
opinions exist. Shaykh TusT’s view is considered correct: since the violation
of the hirz was committed for the purpose of theft, a ruling of hadd theft
applies. Shaykh TiisT considers this position consistent with Shi‘T traditions.

If the thief is a third party:

First Case: The thief steals the owner’s property, but the hirz belongs to
the usurper. In other words, the thief violates the usurper’s hirz but takes the
owner’s property. In such a case, a ruling of sadd theft cannot be given,
because one condition of sadd theft is that the stolen property not be usurped.

Second Case: If the thief steals only the usurper’s property, then this is
hadd theft, since the hirz has been violated and the property belongs to the
usurper; it is not usurped property. Thus, provided the other conditions of hadd
theft are met, the ruling applies.

Third Case: If the thief steals both the usurper’s and the owner’s property
together, then: regarding the theft of the owner’s property, no ruling of sadd
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theft can be given, because one of the conditions of hadd theft is that the
property not be usurped, and the owner’s property in the usurper’s possession
is considered usurped. But regarding the theft of the usurper’s property,
provided the other conditions are met (violation of hirz, reaching the
threshold, etc.), a ruling of hadd theft applies.

Conclusion

Concerning usurped hirz, the legislator has addressed only the case of the
owner of the hirz and those authorized by him, in Article 270 [PC. With regard
to theft by a third party from a usurped hirz, neither this article nor any other
provision speaks explicitly. From the implication (mafhiim mukhalif) of this
article, one might infer the hadd punishment of theft by a third party; however,
such an inference, and the ruling of hadd theft for a third party, is contrary to
the opinion of the majority of jurists, the general legal principles, and the
principle of dar’ (presumption of avoidance of hadd in cases of doubt).
Therefore, it is recommended that a specific statutory provision (madde-yi
wahidah) be enacted regarding theft by a third party from a usurped /4irz, in a
manner consistent with legal principles and the statements of jurists.

Regarding usurped property, the legislator has sufficed with clause (j) of
Article 268 IPC: “The stolen property must not itself be stolen or usurped.”
However, in order to issue a ruling of sadd theft, one must pay attention to the
various possible scenarios, each of which has been separately examined and
analyzed in this study. The ruling differs depending on the particular case.

Author Contributions: This research was a collaborative effort between
the first two authors. The workload was divided equally (50% each), and the
final manuscript was jointly concluded.

Data Availability Statement: Not Applicable.

Acknowledgements: The authors extend their gratitude to Professor Dr.
Gerayeli for his valuable guidance throughout the research process.

Ethical Considerations: The authors avoided data fabrication,
falsification, plagiarism, and misconduct.

Funding: This research did not receive any specific grant from funding
agencies in the public, commercial, or not-for-profit sectors.

Conflict of Interest: The authors declare no conflict of interest.

Declaration of Generative AI and Al-assisted technologies in the writing
process: No.



O b s 1 32U

*
YYAL-TYEA: sl LLS YYAY= e AFY 1k LLS

Homepage: fvh.journals.miu.ac.ir

SO SO gw 0 wuidd (B9 g el 5519

Y oanle . Y & 3 Yo, .
D.")M'ﬁ’Wgc dg“;)ﬁ‘{m‘ d))Y'WWM
2851365az@gmail.com :asblly .l cguio (595 ) (ool pole olKuiil « Boi> (513S> (ggomatily .
bagher_grayly@miu.ac.ir :asbb], .yl cpaio o 595y (oMl pole oKl ¢ 5o 09,8 ol o foluso butiaeas Y
ebrahimzadeh1881370@gmail.com :asblly .yl cguiio ¢ 595y (oMol pole olKuiils ¢ Boi> (g1 iS> (gemiily ¥

odws>

ry

Ao oMb

5 > Sid ‘Lzbdi dloa jl &8 cwl aslys b o Cogiue ’us).w
5 oS el Sliloe gl YV- 83lo 53 IS g6 el Jlo o395 omart
Odgmad bypb (oMl lilxe (68 YPA B3le 3 g A8 (o0 plo | (mad
P e B o 9 A e 0 B3 b g thlei e 5531, A8y ps Jlo
S 138 958 &S ol glate (slapmd g b 15,8 (glyls i oyl 48" il )
3TV g8 dge ll 51 o oS L 03,55 ol IS oty |y o 51 5
SlalS 4 a2 b g (5 Sporde b il od Cusd & (oMl ljlore (505 YEA
G2 g Sy oS a2yl (B > Bei IS selsh g cledd
Jbo 099y (omat 5y 5l iy 5D Cuwl 0l CB s 05 54> 4 nS S0
o 3148 35 plosl b s b el oS 5 Lyt « Sl Lausgs sl 1Siom
e porae I oalitwl b dix o .l 0diid pu pad 9B 13 ogw oS> ¢(ylio
ol bl 8 blittal ) dlies oyl 5S> g so ooDol Sljloee g5 YV 3L
Jbo 8,y ISl el (o)l ) (Boi> g (ki Aeld Sl (S b oS>
058 YEA B3le () sy > dBgyne Jlo 395 soaé byd S5 &y By ¢ g
s 58 dius pl & cwl Jbs o cpl sl 00,8 ST oMl @ljbre
Jb o) b ccwsle 1 So lawgs Jlo (1951 dlos el iz (sla 15,8

8l Oglite Slgice y298 cnl I Soyp wSo oddal

1l g4
gy dlie

VNIV sl )b
WYY 2,55k G
VN YR i b

VO F sl )b

oo floulls

52

G S

(et 5
(rad Jlo <y
[Z L]

So>

I Sy yd it g g 4 o1y (VFF) e 0dlimmnlyl g ¢ Bbiesma ¢ LS Suen oo o5V iame 3Uian]
https://doi.org/10.22034/fvh.2023.14979.1707 XYXV (\) 14 s ko 5 oMol e el

.(O\f)o.x:“i ’y ©



mailto:ebrahimzadeh1881370@gmail.com
https://orcid.org/0009-0009-4018-2754
https://orcid.org/0000-0003-1024-0262
https://orcid.org/0009-0002-5848-8224

Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno vy

dotio

S Olgsds 8 s anl 039y HlIF 4518 Coles D90 0jlgen 3181 lgel Ciluo g Lads 4l 4y an g5
Oljloxe g gl 3)90 ddirad C8yu oy oo CuSlle porie (BB § gy (o> (S 955 Gloj
Sl Jlos! jlaid ) i) )15 o5 g (196 ol y3 piy (S35 A &S Sloj I 5 039 (g els
wel) o8eS Sl gl 4B 5l Cansy (oMl (559002 S sl 008 SlaolS jlona et
Oljloxe a0 w8 ol bulpd 3529 bt e €8 13 48 ol b el 030 38 (535 5 (52555
ol & sl Jlo (g8 cmal g > Sip W o giue C8 g bl b dlen |l ol gac glad
SIS e (BB sl 03 Dbl gy (wad Jbo g (mal > 055U sl jlidy
1y o) olro oS 555 o ledgod pyims |y uold o ISyl LT Sl el it (j0) Jlo
Oloud & o5 W 050 )3 g Cand JB (nat Jlo > Bpad g 55 3> gl sl g Sl e 23U
S pyizme ylge (S0 )3 1) (et > 4Ll L aed e

ool prme (gal > lge (S > a5 Cdld (g (B> 5 (4B gt in b
weyad il 2 IS sl ln ) ceole Jlo g hlei 5o S CJB ezl & (9390 )3 pegada
5 So ¢l g 03,8 o)lsl s )3 5 T > wat Jlo g o cuad oS S i lp.s YV B3k y
GlolS & dn g b Lol iy pod 50 1) odbicuas K6 cpl oyl 1) Sl 351 b o yiwd 3> a5 S
w2 b wal Jlo g ) saead oS sl asbl )3 (w23 BB Sl @ ol o5 oo
P9 o sy S5 1 g o ClalS ¢ Bgi> IS Jgeol 4

b 48 canl ol 505 by g 355 0391y i Jlo 45 ol (ol Sy 3 peudsis bl alos |
5acB) SYlie oyl alos sl 01,8 SVl (gdo S jy> Logad 1 AblS mad wldodg
(B 33 5y oy (ygalym Lol b (¥R .o OYVE oloy Bise) (U Cogiane s )3 5>
Al wad jp &l ol 3 bajlidy ple 4 Cus Hlidg ol faled dag Cusl (VAR
OERen D9 o0 oy 9 M (wat Jlo (39 ilie OV g 358 00 0350 (uat jp SV
PYEA 2o gadge (uat Jlo 5 YV+ Bl godgo (auat ji» calidne WY )50 50 Joil8 claDs

Lol b..\.o.f&..\.&g )N L;f)b g.AB).w

5% 4
Db o (owyp 3 33 5 (Mol g s9d) porde



Yy G2y 55 uad (Saio g 4 59T

37 89 porde )
5> 698 (slime 8,03 (WA 4o ¥ .z (5 F D ¢ pogud) 3945 oo Lais Ll )3 Jlgel a5 ol 10 5>
Xz BN spg) (omasdl mosall S S e Gl e plelised I K S
sl oyiwd BByt g gl g 1w ol im {YYY .o D ( 3V FVF (jobaio ] AVY . o
Cusl Ko (WA o Y ¢35V 0 ¢ s0548) (b Loy (I el 5o a8 08 (0 (o opin 500

D e cbilis oS

37 P Wol pgrdo ¥
o Ly | 52 85 el 5 el o o8 sline plan &0 K05 5> (Mol i
Balo 53 I35 58 1298 annlya sladd pMS 5 Sllgy 4 b il >y Jlo ol cpl 3 B
3pod §1 ol 3 Bye Jlo oS sl ppsliie 5o 5 lis o slas e iy ya3 oy |y > ey P4
(Silo oo bgazeo
1y o5y 0 logosro 45 505 3g3g JaidMisl ¢ soleas s 5 5y> (gline Bl s )
55 S8 ol
3> &S S L) e ol ol ) g sl &S SISz ¢ gl it ()
VWY 020l MV o (5)F e+ awgb) 3,105 1) Ll 4 395 5> (3,5 By
Y- e
3 eooniogiie b gt b 98 Joa bl 5 Jlgel o canl GlSe 5 (V)
¥z 3V F) b updlopl Job opl & bl ales 51l baase 5y
ol (YYF .o O g VFVA) o gie o (FAY . o
ol g5ian 59 0 gt 9 Sl sl o] 1 B g 53 & sl S 5 (1)
(o) ol JgB cnl 4 B ool Al oo s b oad Ji8 4l o9y
(YA o (3VF-A
by ol J5 05 adian oSl Jedoay b w8 jlas oluas] ()l o conl (5 55 (¥)
Iy Ja cplasled QLS > doMe .l edto Jlo b diws b o Jad oSl uoay
(VAo Xz BV s aodle) cul aid
5 Sl bgioes 33003 5l dgicygde b (i b (952088 Jdsay & G620 ()
Az BFVY) b tad Wle ol Ssde pmoe o bl olSibilis
AYSF) Lo psoyo 5 (YAe 9 VWA ao O+ g (3 F+T) s Lodio o(VFD o
vy onde ol (FRA Lo )
45 i ol i by i 50 5 45 SB35 G e (il
Conl D)l 20 3,5 iy iz |y 50 o (ool G iy Bk (Jg ML (e ol il



Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno ve

03 JiB ol )3 3 &5 ale b gl QAL St o] 13 3959 41 jlme b pae ezl o b |
S 4 ol 005" A8l 1y B uaiie D959 (puijlre dd Sy Cpl )0 wobs e Al ol
el 48,5 Sl 51 5 oy 53 A8 cpl Mo (sl G Py e Sy

Wilgi oo (Ko o (ol 1353 015 20 1539035 () e sl o5 () (3L plel Sl (SgSs
g g oy Liwd by i —loluwl ¢ lalyuwilg)ls daples sslem K9 3)lg o5l 9
V(0% e Mz (VA Lole )

g 22580 1) ()50 gl (pdm &5 (6 phmmon (liwgd 3)90 )3 (¢) b plal I prargpl dovoms
LS g CEpw oty (S D9800 glad (it g Cul (P (938 (i) 1inge b plal T2 )8
0508 1525 9903 glad 103908 S8 iy 0y J3te 1 ST s (258 (g) plol s (095 0 s
Pl 5 516253 3)90 33 @S e sl (98 2,8 pl aSh tasl 00l e ()4 3o 42 399 5]
WSS o S5t 50 Js30 311y ol g0 3.l (T 2 By 4l 2 g b 1l (gl 5 2,08 L
Y0 o Mg (3P ole )

ol 3909 83l Bpaio a5 Cosl JlSo 5 290,545 G po>yo iy o5 45 o) 0 Jlai &y
5 polas Byls Uiy ) i ol fieaslio cl ondebilis g oas i lSe 4Siyl b 3,0
Q5 s (et g 393 s )3 13 818 5 393> (g2l > blinl & dagi b g 390 Graa
2 Dgy5 4y Byuaie bl pac aS 2l dgng Jloia! cpl andl sl 5l ) cayyai pl LWL ere
A3l ds Sy 3 e byd g a5l s Gy

Boyme 5y bl ol g 503 8,1 -Y
ashdl 3 &S cunl (DaSlud gy G5 Gl o et jp bd $i00 g cwl S gl e 268
S 5o ol |y Wil g ()

5l wlele a8 ol S Sl oy pillas jy> .l

b Gaie g L So &y 3laie 10 .l

NS e oapeslio o

Dyciwd jl cdbdlow

e oA (sd Cyw lalyd o

in 4b gl M yld) dle Sy () i b J30e U5 pMlladle (utoballynel JB 1B pMllele dilie ol e
ey g B oo

S g gty Y (9 i B an plio i ymd olid oo B Ipporlacl p3B (ye e Ul o sp3Mellegle 3L ol
OB 25 ol el Jio J Sl o coma Y o)l ol Y glaiy Y U a0l e $pe o i S Al g 4B pn qiy
Js33 51 gl gdie )l T 2 By Sl 2 byyio funl (o)l 35 Sapmlss b polys J5te 51 (6353 290 13 05 (e 5 Co
(ndiiSS gio S0 5>



Yo G2y 55 uad (Saio g 4 59T

il 5 53 By e Jlo .l

LS e S )l o

&S B i e Bl 2

5L s By g 5> Sin

17 S

53 4 b wlools Bl (yy 5 San gl @ & by Glye (4 gte > np b
2 2 el okae (S o Mol cyolae (S 53 iledges W1 5o S (sl o Jlie
Sin iy £l S o Jlo dy (s g5 4L 10dl5 U L 3,90 (ol gy sy
(3 g ()5 EDge b 8 (aSis 2) g2y (S )3 o gad sl oo Jlo 4 (gl
ol Sax 3l Aol

d9d e 03 s pYS )3 g990 cul (Jb (e 3 sl 355 psrde (SLgS Sun 395 (Sl ey
bt 959 yn 4 g g9 o 0 &5 WS 0 03Bl plo ol AL (S b Jlo 2ylg e 9 San oS
5 ol S bl lio |y Jife Jlo 45 9o )3 Mo S aato 5 3ok S 50 Jlo &
@ 2bcwd 3)lse cul )3 S @il 4098 )1 (65K Abwgar Jlo 5 358 S (oS Aogey
OBl 9215 S b oMo 2 53 Jlo (392 (Jbpaas )l 5l 23 g Sn Joe 93 44 jpoee Jlo
lal ioee) s 5] A5le b 5 (55 pjline ddbyad S g ] (S piline Jlo iz
(Y50 .o F 2 AYVS

—ad
Dy e o)y B3 5D (B g (2D i)l 4 dr g b cuad (Sl g o8 porie

A S cwas o)
(sl ) ol wiw g olbs 69y 5l S (38,5 (slimedy il )3 cuad oal (g93) LS > ail 3ub
.(;\:A 8 d c\ .E 5‘5\\“\\“ 5)9]&.’»0&%] f\"V\‘ (8 ‘\c .E 6‘5\\‘\ d

wad (2ol pogde Y
i (69, 5 6,500 Jbo 3l pabalucos a1y ol joreiie .ol Eiglite count Ciyyai ) clgdd ol )le
GVEY e Yo )z VY (s aode YFY L o ) 2 3V FIA (L i) Wlod,8 Ly
Sl s 5l B (A .o F 2 3V (oo Gus VDY o )z VFIA ( Sleid YFD . o F
oy cpl Bk 9 o porede oy I el e ol oy ailed S eslil 3 By 51 e B3]
BV (olblb A5 0 ¥z (VP (S0 ) Gl cuas LB 50 pood 3 aileay (Bgt
oo Sl g G (858 S G cuad a5 Wload BB L@ I o> (S (YOF e WY



Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno v

(She ool 1 (YO Lo ¥V .z WYES (Lisd) 3,5 axslye Wb Bye g sod) chis len 4
W] flgde 926y puf 35y (oMl 1S o by i 1) cuad Yo A Bole jo 1058

nil 35 51 B pu

b o)l ol o8 )l ulpd 28 5o ol o sl Lo 009250 1 52 S bl 5 S
d)b& uLiA oS @)940 ).))) S D)‘.)L;o OLH ‘.P.é YV solo ).3 u.ﬁ...a_é )')> ‘)59.\25- )J )‘fd?—"@
)l 1y e gl s o ytiod 3> gl Bibo 5l 45T GluS 5 (9 4 s Al b b S 5l o
03)S cony NS Cyaods el il CEpw 4 Caus 03le (pl 3 4138 g8 (D95 o Lguwe jy>
wdlo Calloes popto dy dagi b el Lased g alil o (59 pSo ;0 &S JluS 5 Sbo iy Jols oS
Sl 365 bawg 2 0, s 93 g Cpw mad j 5l Jlo ST Syg0 ol jd 4 was )3
o o e D 5 {2J6) (5)%d el by (25 5 3,5 o Cpe CBp wicuat S

'33*.:’@ du.>b).: Sy 9

alod o S Jlo conlo
et |y glls (ased oS b asle by gy 3B 5] b s 15 5 S Jle colo S
Jgel g 355 B 3)lg 5 2iSity |y a8 by o ] 5l am g 0ud oSl o 3 Siogd uges g 035
3L ged (0 3y90 oyl D By 9 395 sod 0313 glad Sljlome 4y 1S Sygo oyl 3 by |y cuole
Sl Jlgal (gl 550 Jlio o a5l sl Sao dSLy ] 48,55 O jou0 jy> S o« Sl &y Coad |y
Sl 2, 1 ol )3 Gyad 6355, > ol g Canl (09 Sho ils 4] JWdoas caisly )50 4 o
i s «Sho ) 5l Slo €y 55 sl 03,5 (oe |y opd b azsliS s s B canle
& i Sy S G 090 3 Sl Lo caole Jlsal 00 Spgo 13 9 e iguns
ol (S g 635 BB 35 cagiun Sy Glisar Jg e sled

ool 0l 35 ol Slo 5l osBodgyy Jlo il elyy lsiiee 45 BYS cpia j S
Sbj e Sy Ml Cusgpie gl)b &5 WS o Coles oS @ygods shes 3l Sboj gl &S
loion 3 Oljlxa |y o & b yeita 5 48,5 )8 g)ld oIS Cules 5 il gypia 5 g Jlo o
5 03 Ml Jlo a1 &5 b Cand £l Colas g0 (g 55) g9 el 5 I
Colo> ey el g g pda > b Jlo 5l 2l )8 £5ls ST a8 cunl cpl oo dbae cpl > 215 51,8
ol g g9 pie S0 9 Jlgel (e 5y0 2l (ill il ke ol 95 gyl sl ansly LSy
cdlis b sl oS gle 5 (mad e 5l CBpw (sl )L Slilre il )18 ST 9 3900 2l
o 03> 5 o1 1y o g 03, i |y Sl 4 ases Jkb s £l S (0 sl 5Ll
sl 03,5 als (SligSa |y e £gpels Job Ldab 5,13,



Yy G2y 55 uad (Saio g 4 59T

3 osdle pobedl 3,90 33 43l ol & Cuni > St g o & s & (S (il
Lo 5148 lina 32) 4y sl 30> 35 bl o 5l pliapils 48 SlaS 5 Sl g e Sy «cSllo sl
by ol pl b cuole Jlgel €8y 5 Cans 3o ] & s 50 S 15 5> g
BSS )8 poSone (s By & Jlo (9915 oty |y o] (lgien (Jg 35 oo Cguine (520
U8 T 395 551 &8 S ad g5 & sl () e B, 31 g3l o] oguas 3 dongi b5
(YAD o & & YRS 5x8) wil ca Jlam

Llod j o S IV asui Y
Wile by (ad Sdo B ) Jlo g 57 j S (Sl oS> )3 9 o) b pases 51
935 5 S Sl e (asul e 9)5 (ose [y B 935 cual |y Sk pasd &S
2,10 3925 0800 90 38 (pl Logad > oy B a ]y casle Jlsal

(b ioma) b Bime (V0o ¥ @ DI o aodle) aadle Jto 3 1) o
S Sy oS Wlosd BB (0-F .o VF iz (GIWAY (owsh) owsh b o (OVF .o F 2 OYAY
Sllop sl 0 ad Sho g Jlo (SUall ot o T3 o) Brgmniall Sl ) o 15 s
Ble S 5 (pe S 6l 5 bad (ad Jlo g Sho K00 Ol s Blio Slo g e
plod 5 (5 Y5 03,2) 3930 gmme 5 2958 silloay gl 5 sl g eole > o5 o
9039 g pbayed Lolod )3 IS L Lo (g b () a8 Jo 03l plosil ol & 18 pas
S 315 (a4 oS s s el 0 0l Y5 Lo gl (5 Mool &S I
25k Jlo ol b 48 )1 |y (s> 3 o |2 o (63 S L] )3 88 05 6 35 b
(D% o OF & (BVFIW (b 18] G o gblio crlis sl g gblio colis b

OMB I g cuole Dl pal jlox pis g Cusl (Bre (cogrde 5> &5 CAS wbipgd oS
298 uole Ol pai jlga pae blay Cuns Gime Ko (gl o S 0 w15 Al 9000 >
b ddls b (Bye porde 53 5 19 Sle (gl o Sin Cusgpdio g (3925 by 4SL
CungSome & oS 5 on (2> oy Lulpd 303 352 L g 485 Oy o S bxil 3 g
Jo8) 3508 (g Cdyw g5 o ]y cuole lgal el jased 8w 500 cjle 40 i Cd
(BOF o ) g VYAY ¢ 1S i g0

ol Sl Jgl &5 10 (sl (e S iz a0 a5

ol 2939 b S 59 0 00 cusle & i < Jlo (0555 Jloin] calbre Jlas dgng bz gl o
4 oS> g alple d9e (55l 3y90 cpl 3 13 Ve Bale gaga 13 8acB Jloil g aged
A gy |y cuole Jlgol aS" b jasud (paad 3 (sl

ol (FYF .o &z (SIFIY (b aodle) Cunl doroline § adss p D9 (sl 1pg o
Adlor Egpiopt (Pgramat Cledy b jasid gy ol



Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno ¥A

el 5l el S oS 3l AT 3 eate it ol e Jol ipges >
gl 03 youd (g

b yased sly Jbo (eSS e (oMl Cljlore (4538 YV+ 83le e pogas julol y
3925 b i (ol gt 5 S (ol 39 o ogmne o (o oS5 3 a5 Sl
1 sledd jopadio a5 Jla o bl (gl CB iy o giuwe Mg o 3 YV B3le 3 158 0e baylys b
O (955 4 P 55 S0 LS B aed g el 5 (o dodle ¢ gwglo o dler
o g Sl oS 53 00,8 g STl by Jlo ok ol ol cditud coole gl Jlo (6)haSS  puas
20,5 a5 Cgmire (g Cdyw b

w2 Jlo 8w

cpl g3 sl ool H\8 cal 5g3 4 laie &S (g5 o 1) o cusle g ABb al wadedgy Jlo 3]
)5 (o e 93 )3 | dline (S (g 00 © 90

LSl et Jb colo ()l <)

Dy Sy 1y Jlo s ail I jased )l -V

S5t i 5 3 5 ol (2935 S s 53l 51 oS 0

2l Jbo calo 5yl -

Ol g0y CB s b ] cwole cusd 3 &S] 08 o ks b cols (S1: el (5,8 (all
o 5 (535 By 5l o) IS joboty 5 238 05 o eyt Jlo 22 bkl 13 o8 s JISN 090
lp.3 YOV 83bo) Conl e & Blaie Jlo 391y Gy (line &5 > pl & S €8 o (605
il ol 33lo dyg0 (pl yd &S

&l Jlo elpaiy ool (005 112) junii o 1y 395 Jlo Jlo ol STip50 (05 (o
s o glyy o o) B0 &S sl oS Voo oM dulad S, ododgs Jlo &yl Wil 3y By
2 o 05 rgt I Bl 1y Mo 5 Yo plat Jlo colo 5l sl o 51 o 3
By bty 1y e Jlo 1535 51 (o 4 sl (6390 o oxo &S sl (55900 435yl (5y9hL
oS b 395 (o (513 2 By Mio aSL) w5 Jlo (1392 b By Ay gl oo ST a2 iy
By dab ol pae Jdda sl gt g pl > 55 plo Bilal (19 (g9 Bpal dizp (WS prew
a5 ol wlawbio (213l (wyp 3 (FIV o F g AU (xiB) 305 oo Cguma By gl Jos
sl 015 do g (& (gie Jl (B

1 caole g Slo Ly sl oo S yitio Jlo 5l €y dislo dlis 5S> Sralo e i Jlo
At S5 b 93 ASledy jpeio gt Jlo

2315 393y 4y L5 93 (live) S piie Jlo 5l s> By



Y4 G2y 55 uad (Saio g 4 59T

Q] (FAY o ¥ g GVFY+ (o8 (o) plol &5 o 1adis o oo o8 2
151 S ol ol il (FAY o FY g OYEF (i) jales colo s (F5 o s o ds3) Lo
A3 (62 Sy & @S lgien S Sy lai (e 4 395wl yie glie Jlo ) Sy
ol By |y a5 e S ytitie Jlo (sd g 3590 3 oy YV B3lo 53 55 58 038

il CGSS 55 4 15 Sl Sy (i 5 (s |y Cpo g sos sl (o] 1505 & Lo zpg
ool Guold (gl Cannd S5 gl Jlo Ciond pliST s pslre 5 sl b (ad Jbo ol
YV o Az BIWAY (awsb) Cunily culi 1y e Jlo ) g5 o o2 il jo (plplo

& cwole Jlgol 5l 005 o 315l Sl &S > s 6yl i) 40 150 BuelB duy o Has &y
WS o olaS (glie) Jlonl ygods 355 Jlo p 3lile 0905 5 Gl 0340y Clai e

5 S il Jlo colo g wil cuole Jlo 1 (59,00) Liome g0t Jlo STipgw 123 (2
ol 0 &Sy Olal e 4 cusle lgol 51 g0 cpl 1o by 35 1) caole b s Jbo ol jornay
Sppe pl 3 ey i 2 & S g 39 0 Cgmixe (655 By 5 Cand (S0 g 350
fod ) 4 ylas 9o

5 S glej > Al oy Cunss i By x> o wlosd B S i) djlas
S EEp bl S gy 03,5 San 393 Jlo 3 bl ]) 5o g atih 1y 395 Jlo (30 A
Lol 0355

w03cgn 5yl sl il 3 45 loss BB (o) s o dlon J (5,50 05,5 50 ki
Bl g Chyw 4 w5 e o Cpmed Cumwdy 5 Cawl 0l ploul g (gl S aS Cunl oyl
(Y .o Az BIVAY (wgh) Bl o anes blgy b ollas |y L5 ol (gl s

S 525 ol &y B g 5 255 Loy 5o St (sl Jlo 0 8 Dol o o 5
By Ll yd o g by |y Jlo 03,8 50 S 4 aased y i3l 6y duabdy B 5 S
Sy 03,8 5y San ased Cunl (e b 35 g0 031 (g C g 4y oS il 4zl | g
03> (> By &y 0S5 3590 () 3 Dy By ]y Jlo g 0l (g kS I (Jy Jlo o5
Slyr g W8 (o oliS Cunl ggine paie lon & Jlo 35y Ll iy )3 0 )l 4 258 0
055 M pased S ke plgisa adbiee s 45l 5 S gl 8y wad bl i
@S> Olge Coge nl ity @ ly Jlo i wad (imen g il ogplinl Gln ) S
s by g 3,12 (o (292 28 (sgine paic g (Jlo (9925) (s2lo puaie |5 0905 (g o
S o ColiS 60 s &y w50 (£l s 1B S99 5 A8l Lo S (gl > S dua &S

il U ases 5l =Y
..))J. ;4.9)»)



Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno f-

.&JLA‘;I){D..\J)OD%) Jbgw‘wk—d‘ﬁ)ngb)» I) &JLOJI}Q‘ ‘_5)1»):‘_]9] uo)ﬁ(uzn
Olg e g Chyw 4 (oS 03 |y S Jlo Jg 03,8 1) cuole o S 5le 103 ©)le 4
(lpe YOV 83lo () a) 05 e b g pune Jlo 45 ol by (g By, 1 ol

o Sy 2 o5 5 JSB) 5 Ll 53 0y |y ceole Jlgel L 3l S i3 55 (o
3939 b W s o Jlo ;500 @yl il caole gl Jlo g ond Sam 5 1 3,05 399
e (§ Sy & 1S i s Sy Ly 4500

o &y Cod gogad ol )3 by o2 b 1) So g cusle Jlgal 5l ST ipgw 1555 (2
Gl Jlo 395 sra i Sy baylyd 5l (S 1j 9l i Sy 4y 1S g3 s0d «Slo gl
Sy Ol g 5y S falo gt Sy Lyl s 1500 3939 b S s s> 4

S5 4

2 w3yl oo 4y o L3 YV B3lo 50 b el 5 (ogad 0 oDl (5)sp02 IS5
&> ol Bk jl a8 SluS g (g9 A G Bl 0l uad S 5l Sl eSS e & (550
(55 g0 igudrs o il ) S ol 4y (s

y ol b 5l sl ol 5 5 Slo s bgspe oS 03lo (pl 39 o dlan Mo 45 jobo o
05> 53 0lge 3 & g odlo (pl g3 W ¢ al jo il B Gasud By dy90 ) Lol Ll 03,8 Lo
blizl |y &b jased oy (3950 J5in odle nl il pordo | gy )15 3529 oo
39 0 Sl 11 el ()l )3 1,5 5ucld g Bois IS acled dodd yonutio Hhas b sl ol )8
Sinlon 4 I 5 B> Jyol b a5 48 10| closlo b o By ot 3 IS 56
Goyuo Jlob 135 o 5,80 aS Lp. 5 YEA B3l 51 (5) Ak S5 &y Hl38 918 G uml Jlo 350 40 AL
drg Bl By Pesds 4 oS gl bl cawl 03,8 ST dBlS Cgate b 0088y Jlgal I
33 Aline 5S> 1) loto e b 039 oo (393 w2 3ljle) Slo Lawgs oddodgsy Jlo LT 4" sl
Bolo oge gline Jlo iy plSol & il jylateys Jlo 31 sl glize el g3 ol j Sy
395 w2 3ljle Blu ST ddl Gphe g plate Jlo & (plo 53 2980 aalye g0 3 L. 3 YVY
sgbolen o Sin (gl o duab 5 395 00 (292050 & o5 el Ol B3Il &) ol 511y Jle
Syino paie & cusle Jlo 292y 2B 48k )5 (59 By 4 5S> 53 (55 o BB 5 88
PRSI & 05> sl st S bl 1503 5l (o i & Jlo (3925 5 2l Sl
LS o ColaS (o



) G2y 55 uad (Saio g 4 59T

&bw

okl plae! o S )3 Slan 5,58 108 K Gl (5VEVD) o yo <6l

L oY ol T Ao 108 el fiuog (3VF+2) oo ol >

ool ShLasl 85 108 £ W crdgall (3VF V) ol o

el lans] Aungo 108 ehpill Mo gy 15 il L] (VYAV) ool 5 o Lo

oMol Sl 83 108 ddiotl dnalll g i 5 Gl a9 I (EVEVY) ke 0 calling esB e

o M1 G5 jlaall dunsgo 108 plgS Y (oo (EVEIY) il 0r i) e st

cso Ml Sl 585 108 0Ld, Y/ Budls 5 olped/ 512 (3VFVYF) \azeo (Bgduo Fend

() ol Jl g 105 Sl 131 (SVPIA) e s o bl

55 o)l 4zaSUl )05 colo Y 4 5 bgual] (3VYAY) i gyl ¢ sl

sty SIS g s gl g il 5 Gl (3N ) han gyl ¢ s

i o Al ol S 108 . alidl] Lo N dleassl] 3V FA) o e sl

ool 5L g (Kim b & lie 1o yad aleiall Spnd (HVFVY) gy o il ol andle

cso Mool Ll 85 108 olSa Y] ey (5VFVY) gy 2yl (> aodle

sl Ll 583 208 (pod ol de gl USG5/ 8 inpail] Cilisto [ 5VEVY) gy o oy o> aodle

A e b1 8a5Y1 4 S yo 108 gutoel/ —iny i fuuid? (IYAY) aimo o 1,50 (g0 il

L;QM.»)‘ 428 g_a)lmll B)j].) w?o p.@ (P?J ul>) Lro)’tw/u/)[%o U}J@ .EM C)w (\Y‘ﬂ;) @‘C,\» ;u_’x.ﬁ

8] Sysiin 108 el LS (HVFV ) el (gpnl

yalal () pard) Pl 430 108 98l 5 leliy Y g Al v 8o 8 dpicall g (VW) s o Slais

o gt ol = 8 (ol o ) (I oI p il 5 prialllacaal (6, ) o) o3

Bl Oleguladll Ao 108 dsolo Y/ dd 5 28] puriiall (5VFIA) opus oy o> 3ioxe

(Sl (B> dle d> Cogiune Sy )3y 02 (WYVF) L dlaae s olely 3ie

o 10l 05 (pgd Sla) 4d8 depd (VYY) . ilace dpw wloly Fiee

ool Sl 128 208 5 03V oLy ) s 18 o3 sl 5] oo ((5VEY) ] slupd) oo

WSV V] UV P RS PUS g (W 5 g PN DS TV 7S/ Wt B VS TL0/[V.Y PN A} 7 o IROESKVC PSP 25

References

Ansari, Murtada. (1415 AH / 1994 AD). Kitab al-Nikah [The Book of Marriage].
Qom: World Congress Commemoration of Shaykh A ‘zam Ansari. (in Persian)

Ha’eri, Muhammad Hasan, and Fani, Sabikeh. (1399 Sh. / 2020 AD). “Ta’ammuli

Piramiin Shartiyyat Hirz dar Sirqat” [A Reflection on the Conditionality of Hirz

in Theft]. Majallah Mutala‘at Figh wa Hugqiiq Islami [Journal of Islamic
Jurisprudence and Law Studies]. (in Persian)



Vo bl g 5leg B (rls o) 65lous V4 6593 ¢ s sileo 5 sahov/ S S lellno £y

Harr ‘Amili, Muhammad. (1409 AH / 1988 AD). Wasi ‘ al-Shi ‘ah [The Means of the
Shi‘ah]. Qom: Mu’assasat Al al-Bayt li Ihya’ al-Turath. (in Persian)

Hilli, Jamal al-Din. (1407 AH / 1986 AD). Al-Muhadhhab al-Bari® [The
Outstandingly Refined]. Qom: Daftar Intisharat Islami. (in Persian)

Hilli, Fakhr al-Muhaqqiqmn. (1387 Sh. / 2008 AD). 'Iydah al-Fawa’id fi Sharh
Mushkilat al-Qawa ‘id [Clarification of the Benefits in the Explanation of the
Difficulties of the Maxims]. Qom: Mu’assasat Isma ‘1liyan. (in Persian)

Khomeini, Sayyid Rahullah. (1420 AH / 1999 AD). Tahrir al-Wasilah (8th ed.) [The
Composition of the Means]. Qom: Mu’assasat al-Nashr al-Islami. (in Persian)

KhiiyT, Sayyid Abt al-Qasim. (n.d.). Mabani Takmilat al-Minhdj [Foundations of the
Completion of the Path]. Edited by Muhammad Taqi Khiiyl. Najaf Ashraf:
Maktabat al-Adab. (in Persian)

Shahid Thani, Zayn al-Din ibn ‘Ali. (1412 AH / 1991 AD). Al-Rawdah al-Bahiyyah
fi Sharh al-Luma ‘ah al-Dimashgiyyah [ The Radiant Garden in the Commentary
of the Luminous Light of Damascus]. Qom: Daftar Tabligh Islami. (in Persian)

Shahid Thani, Zayn al-Din ibn ‘All. (1413 AH / 1992 AD). Masalik al-Afham ila
Tangth Shara’i “ al-Islam [Paths of Understanding to Refine the Laws of Islam].
Qom: Mu’assasat al-Maarif al-Islamiyyah. (in Persian)

Shaykh Sadiiq, Muhammad. (1414 AH / 1993 AD). Ghayah al-Murdad wa Hashiyat
al-Irshad [The Ultimate Purpose and Annotation on Guidance]. Qom: Daftar
Tabligh Islami. (in Persian)

Tabataba'1, Sayyid ‘All. (1418 AH / 1997 AD). Riyad al-Masa’il [Gardens of Legal
Issues]. Qom: Mu’assasat Al al-Bayt. (in Persian)

Tasi, Abu Ja‘far. (1387 AH / 1967 AD). Al-Mabsit fi Figh al-Imamiyyah [The
Detailed Treatise on Imami Jurisprudence]. Tehran: Al-Maktabah al-
Murtazawiyyah li Thya’ Athar al-Ja'fariyyah. (in Persian)

Tusi, Abii Ja‘far. (1400 AH / 1980 AD). Al-Nihayah fi al-Figh wa al-Fatawa [ The Ultimate in
Jurisprudence and Legal Decisions]. Beirut: Dar al-Kutub al- Arabi. (in Persian)

Tas1, Muhammad. (1408 AH /1987 AD). Al-Wasilah ild Nayl al-Fadilah [ The Means
to Attain Virtue]. Qom: Kitabkhanah Ayatullah Mar ‘ashi. (in Persian)

‘Allamah Hilli, Hasan ibn Yaisuf. (1411 AH/ 1990 AD). Tabsirah al-Muta allimin [Clarification
for Learners]. Tehran: Ministry of Culture and Islamic Guidance. (in Persian)

‘Allamah Hilli, Hasan ibn Ysuf. (1413 AH / 1992 AD). Qawa ‘id al-Ahkam [Rules
of Legal Judgments]. Qom: Daftar Intisharat Islami. (in Persian)

‘Allamah Hilli, Hasan ibn Yusuf. (1413 AH /1992 AD). Mukhtalif al-Shi ‘ah fi Ahkam
al-Shari‘ah (2nd ed.) [The Disagreement of the Shi‘ah in Legal Rulings]. Qom:
Daftar Intisharat Islami. (in Persian)

Fadil Muwahhid1 Lankarani, Muhammad. (1381 Sh. /2002 AD). Tafdil al-Shart ‘ah —
al-Hudiid [The Preferment of the Law — Hudiid]. Qom: Markaz Figh al-
A’immabh al-Athar. (in Persian)

Fattaht, Hujjat-Allah. (1396 Sh. / 2017 AD). Sharh Mabsit Qanin Mujazat Islamt
(2nd ed.) [Extended Commentary on the Islamic Penal Code]. Qom: Mu’assasat
Da’irat al-Maarif Figh Islami. (in Persian)

Farahidi, Khalil. (1410 AH / 1989 AD). Kitab al- ‘Ayn [The Book of the Eye]. Qom:
Mansurat al-Hijrah. (in Persian)



fY G2y 55 uad (Saio g 4 59T

Faq‘ani, ‘Ali. (1418 AH / 1997 AD). Al-Durr al-Mandiid fi Ma ‘rifat Sigh al-Niyat wa al-
Aywagat wa al- ‘Ugiid [The Strung Pearls in Knowledge of the Forms of Intentions,
Timing, and Contracts]. Qom: Maktabah al-Imam al-‘Asr (‘aj). (in Persian)

Fayytimi, Ahmad. (n.d.). AI-Misbah al-Munir fi Gharib al-Sharh al-Kabir li al-Rafi T
[The Iluminating Lamp in the Difficult Vocabulary of the Great Commentary
of al-Rafi 1] (One volume). Qom, Iran: Mansiirat Dar al-Rida. (in Persian)

Muhaqqiq Hilli, Ja‘far ibn Hasan. (1418 AH / 1997 AD). Al-Mukhtasar al-Nafi* ft
Figh al-Imamiyyah [The Beneficial Summary in Imami Jurisprudence]. Qom:
Mu'’assasat al-Matbt ‘at al-Diniyyah. (in Persian)

Muhaqqiq Damad, Sayyid Mustafa. (1374 Sh. / 1995 AD). “Qa‘idah Hirz dar Sirqat-
i Mustajib Hadd” [The Rule of Hirz in Theft Deserving Hudiid Punishment].
Majallah Huqiiqi Dadgostari [Judiciary Law Journal]. (in Persian)

Muhaqqiq Damad, Sayyid Mustafa. (1376 Sh. / 1997 AD). Qawa ‘id Figh (2nd ed.)
[Principles of Jurisprudence]. Tehran: Samt. (in Persian)

Mugaddas Ardabili, Ahmad. (1403 AH /1983 AD). Majma ‘ al-Fa idah wa al-Burhan
fi Sharh Irshad al-Adhhan [The Collection of Benefit and Proof in Commentary
on the Guidance of Minds]. Qom: Daftar Intisharat Islami. (in Persian)

Najaft, Muhammad Hasan. (1366 Sh. / 1987 AD). Jawahir al-Kalam fi Sharh Shara’i‘
al-Islam [Jewels of Discourse in the Explanation of Islamic Laws]. Edited by
Qtuchani. Tehran: Dar al-Kutub al-Salamiyyah. (in Persian)



Studies of Islamic Jurisprudence and the Basis of Law

Online ISSK: 2783-0837 PrintISSH: 2783-2368

Homepage: fvh.journals.miu.ac.ir

A Reflection on the Dominant View of Jurists Regarding
Compensation for the Loss of the Sense of Taste

Amin Soleyman Kolvanaq""', and Ahmad Murtazi*

1. Corresponding Author, Assistant Professor, Department of Islamic Jurisprudence and Law, Faculty of
Theology and Islamic Studies, University of Tabriz, Tabriz, Iran. Email: a.soleyman(@tabrizu.ac.ir

2. Associate Professor, Department of Islamic Jurisprudence and Law, Faculty of Theology and Islamic
Studies, University of Tabriz, Tabriz, Iran. Email: a.mortazi@tabrizu.ac.ir

Article Info ABSTRACT
Article type: The majority of /mamr jurists have considered the destruction of
Research Article another person’s sense of taste as warranting the full mlood money
or al-diya (Arabic 4] the financial compensation for homicide
Article history: and injuries) of a human being, while a minority have deemed
Received such an act to entail the imposition of ‘arsh (Arabic Ji,
04 July 2023 indemnity). In the absence of a specific fighT proof establishing a
Received inrevised form  prescribed diva for the elimination and loss of the sense of taste,
26 July 2023 the majority of jurists have relied on the general and absolute
Accepted primary texts related to the diya of body parts, such as the
28 August 2023 narrations of Muhammad b. Sinan and Hisham b. Salim. However,
Available online the opposing view has critiqued the aforementioned claim through
22 June 2025 the lens of fabadur (immediate comprehension) and insiraf
(contextual restriction)—as indicators in the principles of
Keywords: jurisprudence for discerning the true meaning—and has
diyat al-dhawqtyah established the realization of ‘arsh (compensation) for the loss of
(taste diyah), the sense of taste. The central question of this study is the extent
‘arsh, to which the dominant juristic opinion—that a full diya is owed
tabadur, for the elimination of the sense of taste—is compatible with
ingiraf, foundational fight principles. This research, conducted through a
anatomy of taste descriptive-analytical method and based on library sources, rejects

the presumption (fabadur) that physical limbs are necessarily
understood in the relevant riwayat on bodily diya, and also does
not accept the insiraf of key terms in these narrations from injuries
affecting sensory functions (mandfi ). The study concludes that a
close examination of the anatomy of taste and its neural pathways,
along with reflection on the phrase minhu “ithnan (Arabic () 4)
in the cited narrations, supports the conclusion that ‘arsh is the
appropriate ruling for the destruction of the sense of taste.
Furthermore, the dominant view asserting the obligation of full
diyah conflicts with the jurists’ own fatwa stipulating one-third
diya in the case of cutting off the tongue of a mute individual.

Cite this article: Soleyman Kolvanaq, A., & Murtazi, A. (2025). A Reflection on the
Dominant View of Jurists Regarding Compensation for the Loss of the Sense of
Taste. Studies of Islamic Jurisprudence and Basis of Law, 19(1), 45-66.
http//doi.org/10.22034/fvh.2023.16418.1800

© The Author(s). Publisher: Al-Mustafa International University.
BY DOI: http//doi.org/10.22034/fvh.2023.16418.1800



https://orcid.org/0000-0002-5499-9038
https://orcid.org/0000-0002-3646-4611

Studies of Islamic Jurisprudence and Basis of Law, Vol. 19, No. 1, Issue 51, Spring & Summer 2025 46

Introduction

One of the five human senses is the sense of taste. From the perspective of
medical physiology, taste perception is primarily the function of the gustatory
buds located in the oral cavity; however, the sense of smell also plays a
significant role in gustatory perception, such that taste and smell operate in
parallel, with their information converging in the central nervous system
(CNS) to aid in the critical recognition of foods and toxins. Many factors
influence the perception of taste, but the primary organ for its detection is the
set of taste buds located on the tongue. Although the tongue is not a sufficient
condition for taste perception, its removal inevitably results in the complete
loss of the sense of taste.

An individual’s sense of taste may be lost as a result of a criminal act. The
manner of compensating for such loss in cases of jinayat ghayr-‘amd
(unintentional bodily offenses) affecting bodily organs or benefits, or in
jinayat ‘amd (intentional bodily offenses) where gisas is not applicable, is
through payment of the prescribed diyah (fixed blood-money) or an
unquantified diyah (arsh). Jurists differ on the amount of diyah applicable to
the loss of the sense of taste. The majority of jurists hold that a full diyah is
due, whereas a small group hold that arsh applies—a position adopted in
Article 695 of the Islamic Penal Code of Iran.

The central question of this study is to what extent the dominant view—
regarding the attachment of a full diyah to the loss of the sense of taste—aligns
with the realities of gustatory anatomy and with established fighi principles.
The authors’ hypothesis is that the dominant opinion is inconsistent with the
juristic consensus that only one-third of a full diyah applies in cases of cutting
the tongue of a mute person (/isan al-a jam), and that this is corroborated by
the anatomical realities of the sense of taste. Addressing this research question
first requires an explanation of the gustatory sense from the perspective of
medical physiology. The next step is a comprehensive review of fighi sources
to collect all relevant opinions, followed by an evaluation—both in terms of
textual authenticity and substantive reasoning—of the extent to which the
dominant opinion is consistent with established figh principles and the
anatomical reality of taste perception.

Methodology
This research is a descriptive—analytical, library-based study. The authors
examined fight and legal sources to identify the opinions of jurists and legal
scholars. These opinions were then analyzed and evaluated on the basis of
scientific evidence, in order to assess the dominant fiuqaha’ view regarding the
method of compensating for the loss of the sense of taste, measured against
both established fighi rulings and the anatomical structure of taste perception.
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Findings

From a substantive perspective, the sense of taste is primarily the function of
gustatory buds located in the mouth, with various other factors contributing to
taste perception, including the CNS, the sense of smell, and the tongue. The
crucial point, however, is that the main apparatus for taste perception is the
gustatory buds located on the tongue; and although the tongue is not a
sufficient condition for taste perception, its removal inevitably results in the
complete loss of this sense.

The question of whether a full diyah or arsh applies to the removal of the
sense of taste is devoid of any specific fighi evidence. The primary
justification for those who argue for a full diyah rests on the traditions of
Hisham b. Salim and ‘Abd Allah b. Sinan, which address the matter in general
terms. Some jurists hold that these traditions apply both to physical organs
(a‘'dd’) and to benefits (mandfi), and when dealing with multiple bodily
benefits, they maintain that if the benefit in question is singular in the body,
the ruling of full diyah applies. This reasoning is based on the belief that the
narrations extend beyond external body parts to include benefits.

By contrast, some jurists argue that the generality indicated in the
narration—namely the phrase ma kana—is to be understood as referring to
organs: that is, any bodily organ that exists as a single unit, and not to benefits.
Their evidence is, first, that the immediate sense (tabadur) evoked by these
narrations concerns organs, not benefits; and second, that the narrations are
contextually inclined (insirdf) toward physical organs.

Conclusion
From the perspective of textual authenticity, there is no fundamental defect in
the validity of these narrations. In terms of semantic analysis, the term ku!// as
it appears in the narrations, combined with the generality expressed therein
and the absolute statements of jurists in the context of the diyah of benefits,
encompasses both organs and benefits. Regarding the argument from tabadur
and insiraf, it should be said that the term ma kana immediately suggests
“whatever exists in the body” in its broad sense, not merely organs. Upon
hearing the term mda kana, the mind does not necessarily restrict itself to one
instance of that term (i.e., organs); rather, it considers its primary meaning,
which includes both organs and benefits. Therefore, the narrations do not
display tabddur or insiraf toward organs alone.
Nonetheless, relying on these narrations to establish the ruling of a full
diyah for the loss of the sense of taste is not sound, because:
1. Benefits cannot be characterized in terms of being singular or multiple
in the same way as organs.
2. If the ruling of a full diyah were applied to the sense of taste, there
would be no exceptional case among the benefits of bodily organs in
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which a full diyah is not awarded—yet no jurist has issued such a
ruling in other cases.

Furthermore, including the sense of taste within the scope of these
narrations conflicts with the juristic ruling that only one-third of a full diyah
applies in the case of cutting the tongue of a mute person, as well as with the
evidences supporting that ruling. This is because, on the one hand, jurists have
ruled that one-third of the diyah applies in such cases; on the other hand, from
the anatomical perspective, it has been established that cutting the tongue
results in the loss of the sense of taste. Thus, if a full diyah were established
for the removal of the sense of taste, then by extension, the dominant opinion
among jurists would require awarding a full diyah for cutting the tongue of a
mute person—which is contrary to the correct, well-attested narrations that
establish only one-third of the diyah. Therefore, a full diyah does not apply to
the sense of taste.
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Introduction

Given that the internet, as a leading information system, serves as the primary
platform for electronic contracts—and online transactions are defined as those
conducted within this framework—it can be argued that electronic contracts
do not differ from conventional contracts in terms of essential validity
conditions. These contracts adhere to general contract law principles, as their
only distinction lies in the instrument of intent expression (sighah), with no
substantive differences in other aspects.

Binary options trading (tijarat-i baynari apshan), a subset of online
transactions, derives its name from the term's "binary" (dual-choice) and
"option" (right to choose). In this trade, the choice is limited to two outcomes:
"yes/no" or "win/loss."

The core mechanism involves predicting asset price movements. Traders must
open accounts with licensed brokers (kargozari), each offering fixed profit
percentages. Upon accurate predictions, the trader receives the principal plus profit.
Key variables include asset type, contract expiry time, and investment amount.

The primary advantage of binary options is their fixed risk-reward ratio:
maximum profit/loss is predetermined, with losses never exceeding the initial
investment. Crucially, no asset ownership is transferred; traders merely
speculate on price trends within a fixed timeframe. Correct predictions yield
profit; incorrect ones result in total loss. For example, a trader might predict
gold’s price rise within 15 minutes. A $100 investment with an 81% return
would yield $181 if correct—or total loss if not.

In Iran’s capital market, growing interest in such transactions stems from
income generation and controlled risk. However, their speculative nature
(takhmin-based) raises serious Shari ‘a concerns, necessitating jurisprudential
analysis to prevent non-compliant transactions (mu ‘amalat ghayr shar 7).

Methodology
This study adopts a descriptive-analytical approach to compile and analyze
contemporary Twelver Shia jurists’ (fugaha’-i Imamiyah) views on binary
options. Sources include:
1. Library research: Classical figh texts, modern articles, and credible
online databases.
2. Software-aided analysis: Jurisprudential tools (e.g., Nir, Jami‘ al-
fiqa’) to cross-reference rulings.
3. Doctrinal synthesis: Evaluation based on Qur’an, Sunnah, and usil al-
figh principles (e.g., haram of gimar [gambling], ladrar [no harm]).

Findings
Two dominant views emerged among contemporary Shia jurists:
1. Prohibition (‘adam-i jawaz):
Majority verdict: Binary options lack Shari ‘a legitimacy due to:
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Qimar (gambling) elements (Qur’an 2:219, 5:90-91).

Gharar (excessive uncertainty) in asset delivery/payment (Hadith of
Mu‘ammar b. Khallad).

Violation of bay © (sale) conditions (undetermined mabi‘ [commodity] or
thaman [price]).

2. Conditional Permissibility (jawaz-i mashriit):

Minority stance: Valid if structured as compliant bay‘ (e.g., clear
asset/price, avoidance of riba).

Requires adherence to dariirah (necessity) and ‘adam-i darar (no harm).

Conclusion
The prohibition view holds stronger doctrinal weight (izgan) based on:
1. Textual evidence:
o Qur’anic bans on gimar (5:90) and akl al-mal bi-I-batil
(4:29).
o Sahih hadith condemning speculative transactions.
2. Legal principles:
o Ladrar: Systemic harm to economic subsystems (khusisi-yi
iqtisadr).
o ‘Usr wa haraj: Hardship imposed on one party nullifies
contracts.
o Gharar: Uncertainty in asset/price voids transactions (batil).
Binary options epitomize gharar-ridden, gimar-like transactions,
disrupting economic stability (hifz-i nizam). Thus, they fall under haram and
require:
1. Legislative action: Criminalizing such trades to prevent
individual/societal harm (darar).
2. Public awareness: Clarifying their non-Shari‘a compliance to deter
participation.
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Regarding the reality of deposit-making, particularly interest-
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the aforementioned transactions. One of the longstanding
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while in contrast, the prevailing opinion among jurists and
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Introduction

Various perspectives have been proposed regarding the nature of the deposit
contract, particularly for interest-bearing deposits in banks and financial
institutions. Some, due to the historical background and title of this
transaction, have described the contract in question as an instance of wadi ‘ah
(safekeeping or deposit) and a type of entrustment. A second group, based on
the depository's permission to use the deposited funds, has considered the
nature of this transaction to be an ‘@riyah (commodate loan). Another group,
because the bank and the owners of the financial institution act as guarantors
for the deposited money, views the reality of this contract as a tamlik (transfer
of ownership) of property in exchange for a guarantee for it, i.e., a gard (loan).
A fourth group, due to the mutual benefit of the principal owner and the agent
from the profits of banking transactions with these funds, has regarded the
essential nature of this contract as a form of mudarabah (profit-sharing
partnership). Fifth and sixth groups, citing issues of incomplete
correspondence between the aforementioned transactions and the act of
depositing, as well as real or claimed similarities of depositing with wakalah
(agency) and musharakah (partnership), have defined this banking
transaction as a form of agency by the bank on behalf of the money's owner
or as a type of partnership contract. Of course, in the statements and writings
of some researchers, the deposit is considered a new and emergent contract
born and developed within the context of banking.

Undoubtedly, the conditions, religious and legal rulings (altkam shar Twa
hugqiiqi), and the effects consequent upon the act of depositing will differ
based on its inclusion within any of the aforementioned transactions. For
instance, one of the established views is that depositing in banks constitutes a
wadi ‘ah, while the prevailing view among jurists (fiugaha’) and legal scholars
is that deposits are a form of gard. Certainly, if this transaction were a
wadi ah, then in addition to the general conditions for contracts, all the
specific conditions, rulings, and effects of a wadi ‘ah would have to be applied
to the deposits. Similarly, if this transaction is an instance of gard, then all the
conditions, rulings, and effects of a gard must be imposed upon it.

Methodology
In this article, which has been prepared using an analytical-descriptive
method, reference has been made to books, articles, and the opinions of
fugaha’ regarding the nature of deposits and their religious and legal rulings
and effects. Attention has been primarily given to the perspectives and
statements of those with extensive and profound studies in both economic
issues, particularly banking, and Islamic jurisprudence (figh). After a detailed
study of the opinions of great jurists and experts in banking and figh in this
field, two long-standing and prominent viewpoints—namely, that of the
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deposit being a wadi‘ah and a gard—have been extracted, examined,
evaluated, and critiqued.

3. Research Findings

Some believe that the act of depositing, as its name suggests, is a wadr ‘ah.
In this contract, the owner places their money in the bank as a trust (amanat)
to be withdrawn and used at an appropriate time.

One of the objections to this theory is that "the characteristics of a wadr ‘ah
do not apply to cash deposits":

In a wadr ‘ah, there is no transfer of ownership (tamlik); rather, it is an
agency for the preservation of property. The depository does not have the right
to use the deposited item. The depository is responsible for preserving and
returning the exact item (‘ayn). In the absence of transgression (ta ‘addr) or
negligence (tafiit), the depository is not a guarantor (damin) for the property.

However, the features of a cash deposit are as follows: the bank has the
right to use the deposit in any manner; the bank is not obligated to preserve
the exact deposited funds but can instead pay its equivalent from other funds;
after the deposit operation, the bank is not only a guarantor for the deposit but,
in the case of savings and time deposits, is also obligated to pay profit.

Therefore, the characteristics of a wadi'ah and a cash deposit are
inconsistent, and the aforementioned theory is rejected.

The most significant argument for the deposit being a gard can be
presented in the form of a logical syllogism (giyas mantiqi). This syllogism
consists of two premises:

First Premise (sughrd): The act of depositing is the transfer of ownership
(tamlik) of money to the bank, in exchange for the bank's guarantee (daman)
to pay its equivalent to the customer.

Second Premise (kubrda): Any transfer of ownership of property to
another, in exchange for their guarantee to repay that property, is a gard.

Apparently, proving the second premise requires no argument, as gard is
defined in figh as "tamlik al-mal li-akhar bi-lI-daman" (the transfer of
ownership of property to another with a guarantee).

However, to prove the first premise, evidence has been put forward, all of which
is open to critique. Here, one of those pieces of evidence and its critique is presented
as an example. To study the rest and their critiques, refer to the original article.

First Evidence for the Minor Premise (sughra) and its Critique

The deposit agreement, in the common understanding of rational people
(irtikaz ‘urfwa ‘uqala’), has the nature of a gard. From their perspective, the
deposit is transferred in ownership to the bank, and the bank is obligated to
return its equivalent.

Regarding the critique of this view and the presumed common
understanding of ownership transfer, it can be said: this claim is made while
others believe that the various types of bank deposits are not, in essence, a
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transfer of ownership or a gard. According to one view, in a current account,
the principal of the money remains the property of the owner, and the bank
only has the right to use the deposit, on the condition that its equivalent is paid
upon the customer's demand. According to another, in the public perception,
current and savings accounts are more akin to a trust (amdnat) than a loan.

However, in the case of interest-bearing time deposits, from the
perspective of banking custom and customers, the principal of the money also
remains the property of the owner, and the bank may use the deposit in
profitable economic transactions. Therefore, it is not permissible for the bank
to spend these funds on charitable and non-profitable matters. Whereas, if it
were the bank's property, it could spend it wherever it wished.

Some have expressed that if the customer provides the money to the bank
with the intention of profiting from it, even if the bank determines the profit
rate, this contract falls within the category of a religiously valid profit-sharing
partnership (muddarabah shar ‘iyyah). But according to others, applying the
concept of absolute agency (wakdalah mutlaqah) to most bank transactions is
preferable to using titles such as mudarabah and others.

Conclusion
The classification of the deposit contract as either a wadf ‘ah or a qard is not
established, and all the evidence presented for this contract being a wadr ‘ah
or a gard is flawed and unconvincing. Based on them, the subject of a religious
ruling cannot be proven. Consequently, the specific rulings and effects of
wadi'ah and gard—such as the obligation to preserve the exact property
(‘ayn) and the prohibition of benefiting from a wadi ‘ah, and the prohibition of
usury in a loan (riba qardi) for receiving profit—do not apply to this
customary and rational agreement. Of course, the general conditions and
regulations of transactions must be observed.

It is worth noting that if the parties to the contract conclude this agreement
with the specific intention of it being a wadi ‘ah, qard, or any other particular
transaction, then adherence to the specific religious rulings and conditions of
that agreement becomes necessary.
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Introduction

Contemporary tax systems face a significant challenge in the rise of tax-
related offenses and the proliferation of negative public perceptions regarding
the legitimacy of taxation and its associated criminal policies. A primary
factor contributing to such crimes is the failure to provide a logically coherent
and persuasive theoretical framework that legitimizes the state's authority to
levy taxes and to implement punitive measures against evasion. In religious
societies, many citizens recognize their duty to pay religious taxes, such as
khums and zakat, yet perceive governmental taxation as illegitimate due to
misunderstanding or misinformation. They often view state taxes as an unjust
expropriation or usurpation (ghasb) of private property enforced through
coercion and macro-level criminal sanctions. This misconception not only
leads to widespread tax evasion through fraudulent declarations and other
schemes but also diminishes the social stigma (gabh) attached to such crimes,
which may even be perceived as a mark of shrewdness. To combat these
offenses effectively, punitive legislation alone is insufficient. It is imperative
to articulate the theoretical foundations that legitimize both the act of taxation
and the state's right to criminalize (jurm-angari) and penalize non-
compliance. A well-reasoned explanation will persuade citizens of the state's
right to tax and to employ criminal policy against offenders, thereby fostering
a societal consensus that these offenses are as reprehensible as traditional
crimes and helping to institutionalize a culture of tax compliance. This study
addresses a notable gap in the existing literature by providing an independent
analysis of this specific issue.

Methodology
This study employs a descriptive-analytical methodology. Data was collected
through a comprehensive review of library resources, with a focus on
authoritative academic, legal, and Islamic jurisprudential (figh?) literature. The
collected materials were then subjected to a rigorous and systematic critical
analysis to identify and articulate the foundational principles underpinning
criminal policy related to taxation.

Findings
The research demonstrates that the criminal policy against tax offenses is
grounded in multiple, robust legal and religious (skar7) foundations that
validate both the collection of taxes and the necessity of punitive measures
against evasion. The key legitimizing principles are:

1. Upholding Social Justice ( ‘Adalat al-Ijtima ‘iyyah): Taxation serves
as a vital instrument for the equitable redistribution of wealth, the
reduction of class disparities, and the financing of public goods and
services, thereby contributing to the realization of social justice.
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2. Preserving the State's Integrity and Authority (Hifz al-Nizam):
Tax revenue strengthens the state's economic foundation, which is
essential for maintaining its authority, stability, and sovereignty.

3. Enabling Governmental Functions: The state is tasked with
essential duties, including ensuring national security, developing
economic infrastructure, and implementing development programs,
none of which are feasible without a consistent stream of tax revenue.

4. The Government's Entitlement to a Share of Economic Profits:
The state provides the security, infrastructure, and stable environment
that enable citizens to engage in profitable economic activities. It is,
therefore, a stakeholder entitled to a share of the profits generated
within this framework.

5. Securing Sustainable State Revenue: Unlike volatile income
sources, taxation provides a stable and reliable revenue stream for
funding administrative, public, and social expenditures, playing a
crucial role in national economic stability.

The study also found a significant lack of public awareness regarding these
legitimizing principles, which directly contributes to the high incidence of tax
crimes. It is therefore recommended that criminal policymakers look beyond
traditional penalties (e.g., fines, imprisonment, deprivation of social rights)
and incorporate alternative sanctions. Specifically, educational and
probationary programs for tax offenders should be implemented to acquaint
them with these foundational principles and persuade them of the legitimacy
of both taxation and the state's criminal policy in this domain.

Conclusion

This research yields two primary conclusions. First, a purely coercive strategy
against tax crimes, implemented without public persuasion, is neither
sustainable nor effective as a long-term solution. To institutionalize a robust
"culture of tax compliance" and prevent offenses, the principles that legitimize
taxation and its associated criminal policy must be systematically and
continuously communicated to the public via media and educational
platforms. Second, in formulating criminal policy, legislators must augment
traditional penalties with alternative sanctions. The integration of
probationary and educational courses can serve as a more effective instrument
for reforming offender attitudes. Participation in such programs can persuade
individuals of the necessity of paying taxes and the legitimacy of punitive
responses, thereby reducing recidivism and fostering a societal consensus that
tax evasion is a morally reprehensible (gabih) act, on par with traditional
common law crimes.
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“Ihdad” or “hidad” means the abstention from self-adornment by
women during the period of ‘iddah. “‘Iddah” in Islamic figh refers
to the period of time that women must observe after the death of
their husband or divorce, after which they are permitted to
remarry; hence, some schools of thought (madhahib) consider
ihdad as one of the concomitants of ‘iddah. Jurists (fuqaha’) are in
agreement regarding the obligation of ihdad, but they differ on
ihdad during the ‘iddah of divorce. The present study, based on a
descriptive-analytical method, examines the fighi opinions
concerning the impact of the ‘iddah of divorce on the ihdad of
women. Through an inductive survey of fighT opinions, it becomes
evident that the majority of jurists (jumhir al-fuqaha’) do not
deem ihdad necessary during the period of the ‘iddah of divorce,
whereas HanafT jurists consider ihdad obligatory during the ‘iddah
of irrevocable divorce (ba’in) (minor [sughra], major [kubra],
khul‘, and dissolution of marriage [faskh al-nikah]). Therefore, the
opinion of the majority appears preponderant (rajih) in accordance
with the apparent meanings of the texts (zawahir al-nusiis) and the
objectives of the Shari‘ah (maqasid al-shari‘ah). The Hanafiyyah
do not deem ihdad obligatory for women from the People of the
Book (ahl al-kitab), the insane (majniin), or minors (saghir),
whereas the majority of jurists, due to the uniformity of the rulings
on marriage and divorce (ahkam al-nikah wa-al-talaq), hold ihdad
to be obligatory for all women, and considering the absence of
difference in the effects of marriage and divorce (athar al-nikah
wa-al-talaq), the opinion of the majority appears preponderant.
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Introduction

Marriage and family occupy a special position in Islam. In the Qur’an,
marriage is described as a mithdq ghaliz (“solemn covenant”), and Islamic
teachings emphasize the preservation and cohesion of the family, attaching
numerous fight and legal consequences to it. Nevertheless, the marital bond
may come to an end due to death or divorce. In Islam, just as there are
prescribed preliminaries for initiating marital life, there are also rulings and
regulations for ending it. Among the rulings concerning the termination of
marriage is the ‘%ddah of women. In Islamic figh, ‘iddah refers to the
prescribed waiting period during which a widowed (mutawaffa ‘anha
zawjuhd) or divorced (mutallagah) woman is not permitted to remarry and
must observe certain prescribed etiquettes, including ihdad—the abstention
from adornment.

In the pre-Islamic Jahiliyyah era, this practice was accompanied by harsh
and burdensome rules: a woman observing ikdad would have to spend one
year in seclusion, living with minimal provisions in a small, unsuitable
dwelling, after which she could return to normal life. Islam, while affirming
the principle of ihdad, reformed its rules. However, differences remain among
fight schools regarding its details.

One of the most significant areas of disagreement concerns the obligation
of ihdad during the ‘iddah of death and divorce (both talag ba’in and talag
raj 7). All schools agree on the obligation of ihdad during the ‘ddah of
widowhood. Regarding ihdad during the ‘iddah of divorce, however, there is
disagreement. The majority of jurists deny its obligation in cases of nikah fasid
(invalid marriage), while a narration from Ahmad b. Hanbal and Qadi Abu
Ya‘la affirms the requirement of ‘iddah. There is consensus on the non-
obligation of ihddad during faldq raj 7, while in cases of talaq ba in—including
ba’inah sughra, ba’inah kubra, khulu ‘, and dissolution of marriage (faskh al-
nikah)—three views exist:

1. The majority of jurists reject the obligation of ihdad.

2. Abi Hanifah and Ahmad b. Hanbal affirm its obligation.

3. Ibnal-Mundhir, Rabi‘ah, and Malik hold that ihdad during taldq ba'in
is recommended (mustahabb).

Another disputed matter concerns the conditions for women subject to
ihdad. All jurists agree that it is obligatory for Muslim women who are of age
(baligh), but they disagree on its obligation for non-Muslim women or those
lacking legal capacity (minors or mentally incapacitated). The majority of the
schools, based on the general and absolute nature of the evidence and the equal
marital rights of Muslim and non-Muslim women, affirm the obligation of
ihdad for non-Muslim women. Others, citing the explicit mention of faith
(iman) in certain hadiths, consider iidad to be exclusive to Muslim women.
Jurists also differ on the obligation of iidad for minors (saghirah) and the
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mentally incapacitated (majniinah): some hold it obligatory, while others—
based on the absence of legal accountability (faklif) for minors and the
insane—reject its obligation for these women.

Methodology

This qualitative study adopts a descriptive—analytical approach, employing
content analysis. The research population comprises fighi sources from the
various Islamic schools, selected purposively to achieve comprehensive
induction (istigra’ tam) of juristic opinions on ihdad. The main objective is to
examine the impact of ‘iddah in cases of divorce and death (independent
variables) on women’s observance of ikdad (dependent variable) in Islamic
figh.

Data collection was conducted through library and documentary research,
using note-taking as the primary tool. Initially, the views and evidences of the
different madhahib were extracted from authentic, primary fighi sources.
These views were then classified, and the content was analyzed and evaluated
qualitatively to identify the strongest opinion.

Findings

Analysis of the juristic opinions shows that ihdad is a corollary of ‘iddah.
Accordingly, in cases such as nikah fasid, where there is no ‘iddah, ihdad also
does not apply. Furthermore, during taldg raj 7, in which the marital bond
remains in effect and the emphasis is on reconciliation and resumption of
marital life, ihdad is incompatible with this objective. Therefore, iidad is not
obligatory during talag raj 7, and adornment is permissible—in fact, some
jurists consider it recommended (mustahabb).

The primary disagreement concerns the obligation of ikddad during falag
ba’in (sughra, kubra, and khulu ‘). According to the majority, ihddad is not
obligatory during this period; however, the Hanafl school holds that it is
obligatory for women divorced with taldq ba’in. Their principal argument
rests on the generality and absoluteness of hadiths commanding ihdad for
divorced women. Yet, these hadiths have conflicting counterparts indicating
the non-obligation of ikdad for divorced women. Hence, based on the
principle of permissibility (as! al-ibahah), the default ruling is that adornment
is permissible during this period.

Other disputed conditions include the obligation of ihdad for women from
the People of the Book (akl al-kitab), minors, and the mentally incapacitated.
Since the effects and rulings of marriage are ahkam wad ‘iyyah (stipulative
rulings) that apply equally to Muslims and non-Muslims, and to those with
and without legal capacity, the majority view—contrary to the Hanafi
opinion—is that ihdad is obligatory for these women as well.
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Conclusion
A comparison of the evidences for the various juristic views indicates that
ihdad is exclusive to women whose husbands have died, and it is not
obligatory for other divorced women. The Hanafl position—that ikdad is
obligatory for divorced women—Iacks definitive and explicit proof; thus, the
majority opinion is preferable.

Regarding ihddd for minors, the mentally incapacitated, and women from
the People of the Book, the Hanafis argue against its obligation based on their
lack of taklif with respect to detailed rulings. By contrast, the majority hold
that such women are equally subject to ahkam wad ‘iyyah, making ihdad
obligatory for them—a view that is stronger and more consistent with the
evidence.
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Given the importance of education, the law on compulsory
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the present article employs a descriptive-analytical method to
scrutinize the mashrii‘iyya of compulsory education as
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coercive and obligatory approaches.
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Introduction

The significance of education is underscored in the legal framework of the
Islamic Republic of Iran, which mandates certain stages of schooling. The
most recent legislative expression concerning compulsory education is
articulated in the "Law on the Protection of Children and Adolescents" of
2020. Article 7 of this law criminalizes the act of impeding a child's or
adolescent's education, stating that parents, guardians, or any person
responsible for a minor who prevents them from enrolling or continuing their
education through the end of the secondary level shall be subject to legal
penalties. This provision effectively establishes compulsory education by
criminalizing its obstruction. However, Article 72 of the Iranian Constitution
requires that all legislation conform to the principles of Islamic law (Shart ‘ah).
This necessitates a critical examination of the jurisprudential legitimacy of
such compulsion. This research, therefore, undertakes an analysis of the
Islamic legal validity (mashrii iyyah) of the compulsory education mandate as
stipulated in the 2020 law.

Methodology

This study is classified as applied research and employs a descriptive-
analytical methodology. Data collection was conducted through a library-
based approach, involving a comprehensive review of relevant Islamic
jurisprudential (fighi) texts, legal scholarship, statutes, and academic articles.
The analytical process began with an examination of Articles 3, 6, and 7 of
the 2020 "Law on the Protection of Children and Adolescents," which pertains
to compulsory education. Subsequently, the Islamic legal legitimacy of the
compulsion mandated by the law was critically analyzed. The findings are
presented using deductive reasoning, culminating in specific
recommendations for legislative reform.

Findings
The research yields four primary findings regarding the legitimacy of
compulsory education from an Islamic jurisprudential perspective:

1. The compulsion of a child to attend primary education is
jurisprudentially justified, as it aligns with the principle of promoting
the child's best interests (maslahah) as well as the interests of society
at large.

2. The compulsion of a child's legal guardian to facilitate their primary
education is likewise legitimate. This is justified by the child's best
interests and because the expenses for primary schooling are
considered an integral part of the child's mandatory financial
maintenance (nafagah). Consequently, imposing penalties on a
guardian for non-compliance is also deemed legitimate.
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3. The compulsion of an adolescent to attend secondary education
lacks jurisprudential justification. This conclusion is based on the
legal principle of freedom of will (as! al-iradah) applicable to
adolescents and the argument that the curriculum at this level is not
universally or fundamentally essential.

4. The compulsion of a guardian to provide for an adolescent's
secondary education is also unjustified from a jurisprudential
standpoint, as the associated costs are not considered part of the
mandatory financial maintenance (nafagah) owed to the adolescent.

Conclusion
In light of the findings, the study concludes that the legal mandate for
compulsory secondary education, as it applies to both adolescents and their
guardians, lacks a firm jurisprudential basis in Islamic law and requires
legislative reform. The most effective alternative would be for the legislator
to shift from a coercive (qahri) approach to a supportive and incentive-based
one to combat low literacy rates. This preference for a supportive strategy
stems from the understanding that education is a multi-faceted, cultural
endeavor rather than a matter to be enforced through coercion. The principle
of non-coercion should prevail unless there is a compelling and
jurisprudentially valid reason to override it, as is the case for primary
education. Should the state deem intervention at the secondary level
necessary, it must adopt the least intrusive measures possible, making
supportive and incentive-based policies the most appropriate course of action.
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Juvenile delinquency and appropriate responses to it constitute
one of the significant concerns of most social systems. Given that
the family plays a pivotal role in the formation of personality and
the socialization of children and adolescents, emphasis is placed
on preserving this position when addressing juvenile delinquency.
Examining this matter from the perspective of Imami figh and the
criminal laws of Iran and France is the subject of the present
article, which has been prepared using a descriptive—analytical
method. Considering the responsibility that Islam places upon
parents and the obligations it assigns to them in the vital matter of
upbringing, the family holds a highly significant status in Islam—
such that it occupies a central position in community-based
responses, whether proactive or reactive, to juvenile delinquency.
Islam prefers such responses over state-imposed criminal
sanctions. Examples of these responses include the child’s
religious upbringing, the fulfillment of his essential needs, and his
proper discipline (ta’dib). This emphasis is reflected, to some
extent, in the criminal laws of both Iran and France. The
acceptance of guardianship by the biological family or a substitute
family, along with the obtaining of necessary guarantees from
them, are examples of attention to the family’s role in responding
to juvenile delinquency. Nevertheless, in light of Islamic teachings, it
can be asserted that serious shortcomings remain in this regard.
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Introduction

The family is the first social environment into which a person enters and
consists of a group of individuals connected through marriage and the
resulting kinship ties. Its basic structure includes the husband and wife (as
essential elements) and their children, and it may be either nuclear or
extended. While the formation of society without the family is impossible, the
family’s influence extends far beyond this foundational role. It performs a
variety of functions—emotional, economic, educational, and more. Just as
society influences the formation and functioning of the family through laws
and regulations, the family, in turn, contributes to the vitality and achievement
of societal goals, including order and security, through its functioning.

By raising law-abiding children and appropriately responding to their
deviance, the family helps the community achieve greater security. The
formation of an individual’s personality is closely tied to the upbringing
received in childhood. A child learns behaviors, life habits, and environmental
adaptability primarily within the family. Just as juvenile delinquency can
result from deficiencies in the family’s educational role, the response to such
delinquency can also be family-centered. Such responses are not limited to
reactive measures taken after delinquency occurs but also include proactive or
preventive measures. Moreover, the concept of juvenile delinquency here is
not confined to behaviors legally defined as crimes but extends to deviations
and misconduct that seriously lead the child astray.

The central research question of this article is: What is the nature of family-
based responses to juvenile delinquency from the perspectives of Imamf figh,
Iranian criminal law, and French criminal law? The corresponding hypothesis
is that the nature of these responses, based on the educational and moral
responsibilities of the family, is not punitive but corrective and educational.
In other words, the family’s role in responding to the delinquency of children
is recognized by both the Islamic legislator (al-shari® al-muqaddas) and
criminal lawmakers, and accordingly, placing such children under the
guardianship of their families serves as a mechanism of assurance.

This article aims to examine the nature of family-based responses to
juvenile delinquency from three perspectives—Imami jurisprudence, Iranian
criminal law, and French criminal law—in order to identify their similarities
and differences, as well as their strengths and weaknesses. To this end, the
nature of the family’s responses will first be examined from the perspective
of Imamf figh, followed by an analysis of the French criminal justice system,
and finally the approach of Iranian criminal law.

Methodology

This study employs a descriptive—analytical method and relies on library-
based research. Foundational sources of Imami figh as well as primary Islamic
texts, including the Qur’an and authentic hadiths, have been examined.
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Additionally, relevant materials on the characteristics of French criminal law
were studied, collected, and compared with the Islamic legal framework.

Findings

According to the prevailing discourse in Imami figh, a child, prior to reaching
the age of bulligh (legal maturity), bears no legal obligation or responsibility.
Nevertheless, the family is required to undertake the child’s moral and
educational upbringing. From this perspective, if a child’s behavior constitutes
delinquency, even though the child bears no criminal responsibility, corrective
(ta’dib1) responses are envisaged due to the responsibilities of both the family
and society. Primarily, the family may—and in some cases must—apply such
responses, which are grounded in the parents’ right and duty to educate the
child. These responses may take various forms, ranging from advice and
admonition to temporary avoidance, reprimand, and corporal discipline,
subject to specific conditions and permissible only within certain limits.

Although these responses are fundamentally community-based, they may
also involve governmental measures. The scope of such governmental
intervention, especially in light of modern legal approaches, remains a point
of discussion. In Iranian criminal law, following but slightly modifying the
principles of Imami figh, the role of the family in addressing juvenile
delinquency 1is recognized. Article 88 of the Islamic Penal Code (2013)
addresses this role explicitly. The most important court-ordered measures
requiring family involvement include the child’s guardianship by his or her
own family or a substitute family (in cases of moral corruption or inability to
access the biological family), and the imposition of specific obligations on the
guardian family determined by the court. These obligations may include
corrective and therapeutic measures (e.g., involving social workers,
psychologists, or addiction treatment), educational requirements, and
supervisory or monitoring duties.

Similarly, in French criminal law, courts impose comparable obligations
on families in response to juvenile delinquency. Article 122-8 of the French
Penal Code specifies such family-based obligations in several provisions.

Conclusion
In Imami figh, Iranian criminal law, and French criminal law, the family plays
a central role in responding to juvenile delinquency. While in Imami
jurisprudence such responses are framed primarily as corrective and
educational, both Iranian and French law incorporate them within the legal
framework, often under court supervision. These responses share a common
emphasis on the rehabilitative function of the family, yet differences exist in
the scope of state intervention and the specific forms of obligations imposed.
Comparative studies—particularly those bridging secular and religious legal
systems—can open new perspectives for adopting more effective measures
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against social deviance. The emphasis placed by revealed religions, especially
Islam, on the family, and the specific regulations governing its formation,
functions, and objectives, merit closer examination. This is particularly true
in relation to the upbringing of children. On the other hand, human societies,
drawing upon centuries of experience and human reason, have developed legal
norms in which religious beliefs have often played a significant role.
Revisiting and conducting interfaith comparative studies can further enrich
this field and offer more comprehensive strategies for addressing juvenile
delinquency.
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Introduction

Nasab (lineage) refers to the kinship relationship established through the birth of
a person from the gametes of another human being. In legal and Islamic
jurisprudential systems, nasab is recognized as one of the foundational concepts,
serving as the basis for numerous rulings, including inheritance, custody, and
marital prohibition. In both Islamic jurisprudence and statutory law, nasab may
be established in two ways: naturally (through conventional reproduction) and
non-naturally (through assisted reproductive methods). One of the non-natural
methods of establishing nasab is surrogacy, whereby a woman (the surrogate
mother) carries and delivers a fetus conceived from the ovum and sperm of the
intended parents. With advances in reproductive technologies in recent decades,
surrogacy has expanded significantly and has raised complex questions
concerning lineage determination and related rulings.

The primary questions in this field concern the determination of paternal
and maternal lineage of children born through surrogacy, as well as the
possible establishment of a rida 7 (milk-kinship) relationship between the
child and the surrogate mother. These issues are contentious from both
jurisprudential and legal perspectives, as jurists and legal scholars differ in
their views on the lineage of such children. Some emphasize the biological
connection (ownership of ovum and sperm), while others consider the
gestational role of the surrogate mother in determining rasab or rida ‘. This
study seeks to address these questions by analyzing the opinions of Islamic
jurists and legal scholars concerning the lineage of children born via
surrogacy. It aims to clarify the status of paternal and maternal nasab and the
rida T relationship in such cases through a close examination of relevant
jurisprudential and legal sources.

Methodology

This research employs a library-based method. Primary sources include classical
jurisprudential works, scientific articles, statutory laws, and the opinions of jurists
(fugaha’) and legal scholars in the fields of lineage and surrogacy. Initially, major
jurisprudential sources, including works of figh istidlali (jurisprudential
reasoning) and the fatwas of contemporary maraji  al-taglid, were reviewed. In
addition, civil law provisions relating to rasab in Iran and in selected other
jurisdictions that recognize surrogacy were analyzed.

Subsequently, scholarly articles and research published in reputable
journals on surrogacy and lineage were studied. To ensure
comprehensiveness, the views of leading jurists, as well as family law experts,
were examined. Content analysis was employed to extract and compare
different perspectives, enabling the identification of areas of consensus and
divergence in jurisprudential and legal opinions. Furthermore, through
analogical reasoning (giyas) and jurisprudential inference (istinbat), rulings



209 Paternal and Maternal Lineage and Milk-Kinship in Children Born via Surrogacy

related to the possible rida 7 relationship between the child and the surrogate
mother were derived.

Findings
The findings indicate significant differences of opinion among jurists and
legal scholars regarding the lineage of children born through surrogacy. These
divergences stem primarily from different jurisprudential and legal
foundations, as well as from varying interpretations of the biological and
gestational roles in determining nasab. The key findings are presented under
three main headings:

a. Paternal and maternal lineage (nasab abawi wa-ummp)

The majority of jurists and legal scholars hold that paternal and maternal
nasab of children born through surrogacy belongs to the intended parents—
that is, the genetic parents who provided the ovum and sperm. From a
jurisprudential perspective, paternal lineage is attributed to the man whose
sperm was used to fertilize the ovum, and maternal lineage is attributed to the
woman whose ovum was used in conception. This view is grounded in the
principle that the genetic origin of the fetus is the decisive factor in
establishing nasab. In Iranian civil law, Article 1158 of the Civil Code
implicitly supports this position, as it defines lineage on the basis of genetic
connection. However, some jurists, citing the surrogate mother’s role in
carrying and nourishing the fetus, argue that she may also be recognized in
certain rulings—such as marital prohibition—as a rida 7 mother.

b. Rida 7 (milk-kinship) relationship

One of the central issues in this research is whether a rida 7 relationship is
established between the surrogate mother and the child. In Islamic jurisprudence,
rida ‘ arises when a woman breastfeeds a child with her own milk. In the case of
surrogacy, some jurists, by analogy (giyas al-awlawiyya), argue that because the
surrogate mother nourishes the fetus in utero through the umbilical cord, she may
be considered a rida 7 mother. This analogy is based on the priority that
nourishing a fetus during gestation is more direct than postnatal breastfeeding.
However, this rida 7 relationship is generally limited to the prohibition of
marriage and does not extend to other legal consequences of nasab, such as
inheritance or custody. Other jurists reject this analogy, maintaining that rida ‘ is
restricted exclusively to breastfeeding after birth.

c. Jurisprudential and legal divergences

The existing divergences are largely due to differences in the interpretation
of jurisprudential and statutory sources. In Shi‘T jurisprudence, for example,
some authorities, such as Ayatollah Sistani, emphasize the primacy of the
genetic connection and regard the surrogate solely as a gestational carrier,
whereas some Sunni jurists place greater weight on the role of gestation. In
Iranian law, there is no explicit statutory provision addressing this matter,
leaving a legal vacuum.
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Conclusion

This study demonstrates that the lineage of children born through surrogacy is
a complex issue in both jurisprudence and law, requiring nuanced analysis.
While differences exist among jurists and legal scholars, the predominant
view is that both paternal and maternal nasab belong to the intended parents
(the genetic parents). This conclusion is grounded in the central role of genetic
factors in determining lineage, as recognized in Islamic jurisprudence and
Iranian civil law. Nevertheless, by giyas al-awlawiyya, the surrogate mother
is considered a rida T mother with respect to marital prohibition—a ruling that,
while limited in scope, holds significant jurisprudential importance.

From a legal perspective, the absence of explicit legislation in Iran
regarding surrogacy and the lineage of children born through this method
underscores the need for clear and comprehensive laws. It is recommended
that lawmakers, in collaboration with jurists and legal scholars, develop a legal
framework that both adheres to Islamic jurisprudential principles and responds
to the growing societal demand for clarity in matters relating to advanced
reproductive technologies. Future research may benefit from comparative
studies of surrogacy laws in different jurisdictions and their implications for
lineage rulings, offering more effective solutions to the current challenges.
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Ujrat al-mithl refers to compensation that a husband pays his
wife in exchange for tasks she performs in his household, which
she is not religiously obligated to undertake. Nihlah is another
right granted to Muslim women under specific conditions. This
article examines ujrat al-mithl and nihlah in light of the Family
Protection Law, addressing the following question: What is the
legal standing of ujrat al-mithl and nihlah for a wife according
to Islamic jurisprudence (figh) and the Family Protection Law?
The findings indicate that prior to the enactment of the
amendment to Article 336 of the Civil Code, a wife could only
demand ujrat al-mithl at the time of divorce. However, the
legislature, recognizing ujrat al-mithl as a wife’s right,
established specific conditions for its claim through the
aforementioned amendment. Nevertheless, despite the passage
of the new Family Protection Law, the issue of the wife’s intent
(qasd) or lack thereof to perform tasks gratuitously (tabarru‘)
remains a major source of dispute regarding claims for ujrat al-
mithl. As for nihlah, despite the repeal of Note 6 of the Single
Article of the Law Amending Divorce Regulations (1992)—
except for clause (b)—it remains enforceable as a safeguard
against the abuse of the right to divorce (haqq al-talaq).
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Introduction

In the Iranian legal system, the family is recognized as the fundamental unit
of society, with its foundations laid out in Article 10 of the Constitution of the
Islamic Republic of Iran. This framework is grounded in Islamic law and
ethics, aligned with the Iranian—Islamic social ethos, and consistent with
human nature. It not only strengthens the emotional bonds between spouses
but also safeguards their rights within the framework of Sharia principles. The
detailed regulation of this institution has been delegated to ordinary laws.

In Islamic jurisprudence, the basis for ujrat al-mithl (compensation for
domestic services) rests on the principle of the sanctity of a Muslim’s work—
prohibiting the exploitation of another’s labor without compensation—and on
the rule of respect (qa ‘idat al-ihtiram), both of which are emphasized in
transmitted traditions and established legal custom (‘urf al-‘ugala’). With
regard to nahla (a gratuitous payment or gift), factors such as the duration of
marital life and the husband’s financial capacity are considered significant.
These concepts are reflected in Article 336 of the Civil Code and Article 32
of the Family Protection Act as the principal statutory provisions.

Under Note 6 of the Single Article of the Law on the Amendment of
Divorce Regulations (1992), a wife could claim wjrat al-mith! only upon
meeting specific conditions and at the time of divorce; otherwise, nahla was
granted as a substitute. The 2006 amendment to Article 336 of the Civil Code
expanded this right, allowing women to claim wjrat al-mithl during the
subsistence of marriage. Ultimately, the 2013 Family Protection Act
recognized ujrat al-mithl as an independent right alongside the mahr (dower),
in line with jurisprudential principles. By recognizing this right without the
restrictive conditions set out in the earlier Note 6, an essential question arises:
what is the current legal status of nahla in the Iranian legal framework—
especially given that its payment remains contingent upon certain conditions,
such as the husband’s abuse of the right to divorce?

Methodology
This study adopts a descriptive—analytical approach, utilizing library-based
research methods.

Findings
The claim for ujrat al-mithl—as explicitly recognized under Note to Article
336 of the Civil Code—is an established financial right of the wife,
irrespective of the existence of financial stipulations between the spouses or
the occurrence of divorce. This position is supported by a number of jurists
and is considered irrefutable under the jurisprudential maxim “respect for a
Muslim’s property and labor.” Legislative emphasis on this right in the Family
Protection Act (2013)—which places wjrat al-mithl alongside mahr and
maintenance (nafaqah) as the wife’s financial rights—underscores its elevated
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status in Iranian law. In practice, the registration of a divorce is contingent
upon the payment of ujrat al-mithl as determined by the court, unless the wife
expressly consents otherwise. This approach reflects the legislature’s intention
to treat ujrat al-mithl not as a discretionary privilege but as an inherent right
of the wife.

Conclusion
Under the current legislative framework, ujrat al-mithl is no longer considered
merely a safeguard against the husband’s abuse of the right to divorce. In
contrast, nahla could function as a supplementary legal mechanism to address
such abuse. Consequently, it is conceivable that a wife may claim both ujrat
al-mithl and nahla concurrently.

Judicial practice, however, reveals no unified approach regarding the
burden of proof in claims for ujrat al-mithl. Depending on the case, the burden
is assigned either to the wife or the husband. Divergent views have emerged
concerning the presumption of non-gratuity (adam al-tabarru°):

The majority opinion, based on paragraph (a) of Note 6 of the repealed
1992 divorce law, holds that although the default presumption is non-gratuity,
the statutory requirement of proof for the court constitutes an exception,
placing the burden on the wife.

The minority opinion contends that given the presumption of non-gratuity
and the inherent difficulty of proving a negative, the party alleging gratuity
(the husband) must establish the wife’s intention to waive compensation.

Another view maintains that where gratuity is contingent upon the
continuation of marital life, the wife’s right to wjrat al-mithl arises upon
divorce.

Despite these differences, most courts have relied on the presumption of
non-gratuity, while a few have adopted the intention of gratuity as the decisive
factor. Some legal scholars argue that accepting the presumption of the wife’s
gratuity would render paragraph (a) of Note 6 effectively redundant. Overall,
the principal jurisprudential basis for awarding ujrat al-mithl remains the
maxim of “respect for a Muslim’s property,” under which any act performed
at another’s request with recognized economic value, absent the intention of
gratuity, requires compensation at the prevailing rate.

The legislative trajectory in Iran has evolved as follows:

1992 Divorce Law Amendment: Ujrat al-mithl could be claimed only if
the marriage contract lacked a financial condition, the divorce was not
initiated by the wife, and the wife had not engaged in misconduct.

2006 Reform: The right was recognized regardless of divorce conditions.

2013 Family Protection Act (Article 29): Ujrat al-mithl was placed on
par with mahr and nafagah, and payment was made a prerequisite for
registering a divorce.
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With the repeal of paragraph (a) of Note 6 and the enactment of the 2013
Family Protection Act, it appears that the legislature—drawing from Imami
jurisprudence—has grounded ujrat al-mithl in the principle of “benefit from
another’s act” (istifa’ min ‘amal al-ghayr). This approach extends to the
marital relationship itself (subject to conditions such as asset division), unlike
previous practice, which limited the right to divorce situations. The Note to
Article 336 of the Civil Code, alongside the Family Protection Act, therefore
reflects a more coherent and equitable stance in safeguarding the wife’s
financial rights.

It is strongly recommended that the Iranian legislature, informed by the
legislative experiences of other jurisdictions—particularly Islamic
countries—address existing ambiguities regarding claims for ujrat al-mithl by
codifying clear criteria. Such a framework should incorporate considerations
such as the duration of marriage and define the minimum and maximum
compensable amounts under the concept of nahla. This approach would not
only prevent the erosion of women’s financial rights but also provide an
effective safeguard against the misuse of the right to divorce.
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Context theory is one of the most well-known approaches in
modern linguistics. This approach seeks to employ scientific and
common tools in the linguistic domain to understand the speaker’s
intended meaning in discourse analysis and interpretation. The
question is how this aforementioned theory can be applied to
comprehend the intent of the sacred legislator (shari® al-
mugqaddas) and, so to speak, in the istinbat (deduction) of juridical
rulings (abhkam fuqaha’). In the present article, the authors,
utilizing the common tools and methods of discourse analysis and
semantic-pragmatic intention studies, have found certain types of
contexts effective in the analysis of istinbats derived from figh
texts on bay' (sale). The results indicate that the majority of
conventional methods—including referencing, substitution, and
omission within intralingual context, as well as various
illocutionary acts by the renowned linguist John Searle in speech
acts such as declarative, assertive, commissive, and directive—
can be matched with certain foundational principles of the
fugaha’’s istinbat in the field of bay‘. Meanwhile, a few of these
acts, such as the emotive act, inevitably did not yield the necessary
interpretative results for deriving valid ahkam.
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Introduction

A significant portion of contemporary linguistic research is devoted to the
theory of context, which has also drawn considerable attention in the field of
semantics—so much so that several linguists have treated it as a
comprehensive, stand-alone theoretical framework. In semantics, confext is
often equated with co-text and classified into internal and external contexts.
The term context generally refers to whatever surrounds a given element,
encompassing the spatiotemporal environment in which a text—whether oral
discourse or written material—exists. Context, as one of the most crucial
elements in understanding a text, plays a decisive role in apprehending its
intended meaning.

In linguistics, context refers to the space in which sentences are produced;
it denotes the network of relations between linguistic form (grammar and
vocabulary) and the external world, thereby constituting the extralinguistic
meaning of language. This space may lie outside the language (extralinguistic
context) or within the language itself, manifested as the set of surrounding
sentences that precede or follow a given utterance (intralinguistic context).
Speech context is thus based on a series of internal elements and external
factors, each of which plays a role as a meaning-contributing component. For
this reason, the meaning of words and expressions must be interpreted in light
of their respective contexts.

External textual references often appear as allusions to other texts,
including quotations and certain instances of intertextual reference. The term
context of situation was first introduced by the Polish anthropologist
Bronistaw Malinowski (1884—-1942), who regarded the sentence as a primary
linguistic datum and a highly important social tool. Accordingly, he
considered language a special type of behavioral phenomenon rather than a
mere symbolic counterpart to thought, arguing that the meaning of any
utterance can only be determined within its situational context. Malinowski’s
ideas later influenced the English linguist J.R. Firth (1890-1960), who defined
meaning as “function in context.” A key distinction between Firth and his
contemporaries is that, unlike other linguists who considered the sentence the
fundamental unit of linguistic analysis, Firth treated the text in its situational
context as the basic unit of analysis, placing special emphasis on prosodic
features (tone and intonation) in textual analysis.

In the Islamic scholarly tradition, particularly in usil al-figh (principles of
jurisprudence), the notion of context was formulated centuries before it
emerged in Western linguistics. For instance, Ibn Qayyim al-Jawziyya held
that context clarifies sentences, resolves ambiguities and polysemy, and
guides interpreters toward a single intended meaning.
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Methodology

The prevailing methodology in figh (Islamic jurisprudence) is descriptive—
analytical. In classical works on bay‘ (sale) and commercial transactions,
definitions of sale and mu ‘atat (implied contracts) are typically followed by
discussions of their rulings, the qualifications of contracting parties, the
conditions for the exchanged items, bay * fudiili (unauthorized sales), contract
stipulations, sales involving invalid contracts, categories of sale, and the
various types of khiyar (contractual options). If semantic principles were to be
addressed according to this sequence, each would have to be examined within
each topic, resulting in frequent repetition.

Similarly, the legal methodology—rooted in these jurisprudential
sources—shares the same structural shortcomings, with only slight variations
in terminology. In legal codes, for example, the definition and rulings on sale
begin with Article 338 of the Iranian Civil Code and conclude with Article
463, which addresses the conditions and rules governing khiyar.

By contrast, a linguistic approach avoids such repetition by introducing
each principle—whether emotional, cultural, situational, or pragmatic—under
its own thematic heading, then illustrating it with relevant examples. This
allows the presentation of semantic-contextual rules alongside figh cases that
are particularly salient and tangible. In the present study, using standard
descriptive—analytical methods of discourse analysis in the humanities, the
authors examine several types of context that influence the interpretation of
jurisprudential texts on bay *.

Findings

The results indicate that most common linguistic methods—such as reference,
substitution, and ellipsis—fall within the domain of intralinguistic context,
while various speech act categories as outlined by John Searle
(representatives, declaratives, commissives, and directives) can be mapped
onto certain interpretive approaches of jurists in the domain of bay".
Conversely, some speech acts, such as expressives, do not necessarily yield
the jurisprudential or legal implications required for deriving rulings.

Conclusion

An examination of subcategories of context theory as applied to figh texts on
bay —ranging from Qur’anic verses and prophetic traditions to the writings
of eminent jurists—reveals that while general categories of context can indeed
be identified and explained, not all of them necessarily lead to the derivation
of specific legal rulings. By harnessing the extensive resources of modern
linguistic and semantic theories, one can identify practical applications that
serve legal deduction (istinbay).

This study, among the first to explore contextual analysis in figh texts on
bay * and its main subset, khiyarat (contractual options), focuses on a limited
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selection of cases. Syntactic tools such as reference, substitution, and ellipsis
play a particularly significant role in legal reasoning from the perspective of
intralinguistic context, which explains why classical jurists—due to their
reliance on a textual-interpretive approach—have examined them in detail.

In the realm of extralinguistic context, emotional context has a notable
impact on deriving legal rulings, while cultural context corresponds to custom
(‘urf) and the practice of rational agents (sirat al-‘uqala’). Situational
context—embodied in relevant circumstantial indicators (qara’in haliyya)
outside of cases of dissimulation (tagiyya)—also plays an indispensable role
in the interpretation of figh rulings on bay‘ and commercial transactions.
Among Searle’s speech acts, only representatives, declaratives, commissives,
and directives have a direct and substantive function in jurisprudential
reasoning in these areas; expressives, by contrast, are excluded due to their
lack of relevance to legal derivation.
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The element of bana’ al-‘uqala’ (the established practice of rational
people) in jurisprudence and penal law is a source that has consistently
drawn the attention of scholars and is considered a cornerstone of
reasoning in penal matters. Islamic punishments—namely hudiid (fixed
penalties), qisas (retribution), and ta ‘Zirat (discretionary punishments)—
although practiced in various forms before Islam and during the era of
the Prophet (s) and the Imams (‘a), were generally prevalent among the
rational people of the world. Islam, while systematizing these existing
punishments, affirmed and endorsed them. It is evident that without such
prevalence and common practice, the concept of an endorsed ruling
(hukm imda’T) would not exist. The purpose of this study is to articulate
the role of bana’ al-‘uqala’ in the domain of ta‘Zirat as an effective and
clear proof; thereby clarifying its status and active role as a source within
penal jurisprudence and criminal law. To elucidate this topic, a library-
based methodology involving the review and comparison of reliable
documents will be employed. A significant finding of this research is
that the penal chapters of Islam not only do not conflict with the sirat al-
‘uqala’ (the conduct of rational people) but are also in complete
harmony with the principles accepted by rational people globally.

Consequently, this research affirms the principle of the individualization
and personal nature of punishment, a concept prevalent among rational
people. It also serves to refute misconceptions regarding Islamic penal
regulations—such as allegations of violence, conflict with human
dignity, and incompatibility with modern times—which primarily stem
from a lack of understanding of the philosophy behind Islamic penal
rulings. The article will first describe and explain the relevant topics
based on jurisprudential and legal sources, followed by a critique and
analysis of existing views, while also examining legislative documents.
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Introduction

The principle of "bana’ al- ‘uqala’"—defined as the established, continuous
practice and normative consensus of rational people, based on their practical
conduct and innate rational dispositions (irtekdzat)—holds a significant
position in Islamic legal reasoning, particularly in the domain of criminal law.
While Islamic penalties are categorized as hudid (fixed punishments), gisas
(retaliation), and ta zirat (discretionary punishments), their foundational
concepts were largely prevalent among rational societies globally before the
advent of Islam. The Islamic legal system regulated and formally endorsed
(imza’) these pre-existing norms, and without such widespread rational
acceptance, the notion of an "emulatory ruling" (hukm imzd’t) would be
meaningless.

This research aims first to elucidate the effective and clear role of bana’
al- ‘uqala’ as a valid source (dalil) for the establishment of ta zir. " Ta ztr"
refers to disciplinary penalties administered either to non-offenders for
corrective purposes or as punishment for offenses for which no fixed penalty
(hadd) has been prescribed by the Shari‘ah. Juristically, it is a punishment
whose type and measure are generally not specified in the sacred texts and is
primarily applied for prohibited acts that do not constitute capital crimes. The
second objective is to demonstrate the active status of bana’ al- ‘uqald’ as a
de facto fifth source for the derivation of rulings in Islamic penal jurisprudence
and criminal law. This study seeks to answer how bana’ al- ‘uqala’ can serve
as a foundation for the legitimacy and specification of fa zir punishments and
examines whether a conflict exists between these penalties and the universally
accepted principles of rational justice.

Methodology

This study employs an analytical-descriptive research methodology. Data
collection was conducted through a library-based approach, referencing
authoritative primary and secondary sources in the fields of Imami
jurisprudence (figh), Islamic legal theory (usil al-figh), Islamic criminal law,
and comparative law. The research corpus includes demonstrative
jurisprudential texts (kutub fighiyya istidlaliyya), narrative sources (kutub
riwd’iyya), statutory laws (e.g., the Islamic Penal Code of Iran), the
perspectives of legal scholars, and academic articles. Following the
description and explanation of the theoretical foundations and historical
background, the study proceeds to a critical analysis of existing viewpoints
and legal arguments. Furthermore, a review of domestic legislative documents
was undertaken to align theoretical discussions with current legal applications,
thereby ensuring the research possesses both theoretical depth and practical
relevance.
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Findings
The most significant findings of this research can be summarized as follows:

Rational Congruence: The chapters on fa zir punishments in Islamic law
do not conflict with the practice of rational agents (sirat al- ‘uqala’). On the
contrary, they are highly congruent with the principles accepted by rational
people worldwide, of whom modern criminologists and legal experts are a
prime example. This harmony demonstrates the inextricable link between
Islamic jurisprudence and rationality in the penal sphere.

Emulatory Legitimacy and the Role of Bana’ al-‘Uqgald’: The
legitimacy of many fa zir penalties is derived from their emulatory (imzda 7)
character, which is predicated on their pre-existing acceptance and practice
among nations (band’ al- ‘ugald’). As a living and dynamic source, this
principle endows Islamic criminal jurisprudence with the capacity to respond
to the evolving needs of society.

Individualization of Punishments: The primary objectives of ta zir are
the reformation and rehabilitation of the offender and the deterrence of others,
which perfectly aligns with the etymological meaning of the term (to restrain,
prevent, or assist in reform). This rehabilitative focus positions Islam as a
pioneer of the theory of the "individualization of punishments," now a
cornerstone of modern criminology and criminal law. The contemporary
practice of creating a "personality file" to understand an offender's physical,
psychological, social, and cultural background is fully consistent with the
governing spirit of fa zir and the discretion granted to the Muslim judge (gadi)
to consider the individual circumstances of the offender and the offense.

Refutation of Judicial Arbitrariness: The authority granted to a judge in
determining the type and extent of ta zir, encapsulated in the legal maxim "al-
ta zir bi-ma yarahu al-hakim" (Ta'zir is what the judge deems appropriate),
does not imply arbitrary or capricious action. This discretion is strictly
circumscribed by the principles of Shari‘ah, justice, public interest
(maslahah), and the specific conditions of the offender and the offense.
Therefore, the objection raised by some Western authors regarding the alleged
arbitrariness of fa zir stems from an incomplete understanding of Islamic
criminal policy and the rigorous regulations governing its judiciary.

Conclusion
The results of this research indicate that bana’ al- ‘uqala’, as a valid source for
legal deduction, plays a vital role in the legitimization, justification, and
determination of fa zir punishments. This study demonstrates that Islamic
criminal jurisprudence, particularly in the domain of #a zir, is a reason-centric
legal tradition consistent with the normative standards of rational agents
worldwide. Accordingly, an examination of penal matters solely from the
perspective of religious texts (nusiis—i.e., the Qur’an, Prophetic traditions,
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and consensus) is insufficient. A rationalist framework grounded in the sirat
al- ‘ugald’ must be employed to supplement and complete the understanding
of these texts.

Such an integrated approach allows Islamic penal jurisprudence not only
to remain flexible in the face of societal change but also, while preserving its
immutable principles, to be the most responsive system for addressing the
criminal justice challenges of the contemporary era. It is recommended that
the judicial system further institutionalizes the principle of the
individualization of ta zir punishments by systematically incorporating
offender "personality files," a practice deeply rooted in both Islamic legal texts
and the foundational principle of bana’ al- ‘ugala’.
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Based on the sources of Imami figh, wilayah at its highest level is
established for the Prophet (s) and the Imams (‘a), and a level of it
can also be proven for the faqth. Similarly, a lower level of it is
established for the father and grandfather with respect to their
offspring. The present study, which has been written using a
descriptive-analytical method, has reached the conclusion that if
referral to the shar‘T judge causes hardship or the forfeiture of the
rights of the incapacitated (mahjtrin) and the absent (gha’ibin),
then the responsibility for managing their properties and rights is
permissible for just believers (mu’minin ‘adilin); otherwise, the
responsibility falls upon the general Muslims, who should not
intervene in their non-essential matters. However, performing
essential matters is obligatory upon all Muslims in the manner of
wajib kifa'1. On this basis, a Muslim may, upon the fulfillment of
the conditions, intervene in managing the properties and affairs of
the mahjlrin and gha’ibin, and if it is in their best interest,
intervene as fudali. Of course, the eligibility of the one assuming
the responsibility is of importance, because in the absence of
eligibility, the responsibility for managing others' properties is
substantively negated. The fighT evidence, including the ga‘idah
ihsan and the qa‘idah dartrah, can be cited as indicators proving
this responsibility for the general public. However, the scope of
this responsibility is not absolute but contingent upon the
fulfillment of conditions so that the nature of the subject and its
scope—whether financial or non-financial—may be specified.
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Introduction

In every human society, there exist individuals who, despite possessing
financial assets, are incapable of managing their own affairs. In Islamic
jurisprudential literature, these individuals are termed "mahjirin" (legally
incompetent persons). Legal incompetence (hajr) primarily pertains to
financial transactions, designating a status wherein an individual loses the
right or ability to exercise their will over their property. This category includes
minors (sighar), the insane (majanin), and the profligate (sufaha’). Alongside
this group is the category of the "gha’ib mafqud al-athar" (the missing
person), which refers to an individual who has been absent from their place of
residence for a prolonged period with no information available as to whether
they are alive or deceased. This absence creates significant legal and social
challenges, particularly regarding the preservation and administration of their
assets.

Imamf jurisprudence (figh) has long established detailed mechanisms for
the protection of the assets of these vulnerable groups. This is of critical
importance as their property is susceptible to loss and misappropriation. This
research addresses a fundamental jurisprudential question: in circumstances
where the legitimate Islamic ruler (hakim shar ) or their appointed legal
guardians are inaccessible, does the general Muslim populace (‘umiim al-
muslimin) possess the authority—or duty—to intervene and manage
these assets? If so, what are the scriptural and rational foundations (mabant
fighiyya) that legitimize such an intervention? In an era marked by new
instances of legal incompetence and absence due to complex migration
patterns, communication breakdowns, and unforeseen calamities, clarifying
these foundations is crucial for both legal and social reasons: to define the
parameters of unauthorized intervention (tasarruf fudiili) and to foster a spirit
of cooperation (ta ‘awun) and benevolence (ihsan) within the Muslim
community.

Methodology

This research employs a descriptive-analytical methodology. It is predicated
on a direct examination of authoritative sources within Imamf jurisprudence,
including seminal legal texts, narrations (riwdyat), and established legal
maxims (gawa id fighiyya). Data were systematically gathered from the works
of prominent Imam jurists and specialized academic literature. The collected
data were subsequently analyzed and evaluated through the prism of
established principles of Islamic legal theory (usil al-figh) to derive coherent
and well-substantiated conclusions regarding the central research question.
The study aims to elucidate the jurisprudential underpinnings of the public’s
role in asset management and the specific conditions that govern such
interventions.
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Findings
A thorough examination of Imami jurisprudential sources yields several key
findings regarding the intervention of the general Muslim populace in the
assets of the legally incompetent and the missing:

1. The Basis of Legitimacy: When access to the Islamic ruler or their
official representatives is impossible, the administration of the assets
of the mahjirin and ghda ibin becomes a collective obligation (wajib
kifa’'t) upon the Muslim community. The legitimacy of this
intervention is primarily supported by two foundational legal maxims:

The Principle of Benevolence (¢a ‘idat al-ihsan): This principle, which
promotes virtuous and altruistic conduct, legitimizes actions taken to aid
others and protect their interests.

The Principle of Necessity (¢a ‘idat al-dariirah): This principle permits
certain otherwise prohibited actions in exigent circumstances to prevent
greater harm.

2. Conditions for Permissible Unauthorized Intervention (fasarruf
fuduli): An intervention in another's property without explicit
authorization is rendered permissible only when a specific set of
conditions is met concurrently:

The primary intent of the intervenor must be purely benevolent (izsan) and
aimed at serving the owner's best interest (maslahah), devoid of any personal
gain.

The owner or their legal guardian (wa/7) must be practically inaccessible at
the time.

Any delay in intervention would result in demonstrable and significant
harm or loss to the assets in question.

3. The Scope and Limits of Responsibility: The responsibility placed
upon Muslims in such situations is not absolute. It is strictly
circumscribed by necessity, applying only when inaction would lead
to the damage or loss of property. The nature of the intervention must
remain within the bounds of the owner's best interest and be fully
compliant with the dictates of the Shar‘ah.

4. Legal and Ethical Implications: If an intervenor adheres to all
religious and ethical prerequisites and acts without negligence
(tagsir), they are not held liable for any accidental damages or losses.
This act is not merely a legal duty but also carries significant positive
ethical and social consequences, reinforcing a collective spirit of
cooperation, social responsibility, and adherence to moral values
within the Islamic community.
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Conclusion

This research concludes that Imam1 jurisprudence, leveraging foundational
principles such as benevolence (ihsan), necessity (darirah), and the
Guardianship of the Just Believers (wilayat ‘udil al-mu 'minin), offers a
robust and practical framework for the management and protection of assets
belonging to vulnerable individuals. This legal mechanism not only prevents
the financial disenfranchisement of those unable to manage their own affairs
but also cultivates a collective ethic of altruism and mutual support. The
principle of preventing harm to others (daf” al-darar ‘an al-ghayr) is central
to this framework; when inaction would lead to certain loss for the property
owner, the public’s intervention transforms from a mere option into a religious
and moral imperative.
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